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A. INTRODUCTION
The Desert Community College District (District) invites the submission of Statements of Qualifications for
Professional Services in alignment with the District’s current development needs for the College of the
Desert – ROADRUNNER MOTORS PROJECT (“Project”). The District will issue a contract to the selected
firm (“Architect”) to provide Design Services (“Services”) as outlined below with specific
deliverables. Work will be conducted under a Professional Services Agreement (PSA).
The selected firm must be able to start work immediately and perform Site Planning, Programming, and
Schematic Design services as a first phase of work. Upon completion and approval of the developed
Project Program and Schematic Design, the District may, at its sole discretion, enter into a contract with
the Architect for Design and Construction Phase services.
All questions should be sent electronically to:
Mac McGinnis
Bond Program Manager, MAAS Companies
mmcginnis@bond.collegeofthedesert.edu
The deadline for submissions is 4:00PM, October 1, 2019.
Please mark submissions as:
Roadrunner Motors SOQ
All SOQ’s should be addressed as follows:
College of the Desert, Palm Desert Campus
John O. White
Executive Director – Bond Program + Facilities Planning
c/o Bond Program Management Office
43-500 Monterey Avenue,
Palm Desert, CA 92260
Submissions may be hand delivered to the Bond Management Office. Respondents are responsible for
ensuring submissions sent by other means arrive at the Bond Management Office by the stated deadline.

B. PROJECT VISION STATEMENT
The project shall be programmed, designed and executed in a manner so as to respect not only the local
desert climate and regional elements, but also be identifiable as a College of the Desert educational
building among the adjacent commercial car dealerships and other small businesses. Site planning is
critical and will need to consider phased development of the site. The design of the project shall address
functionality, efficiency, economy, flexibility, longevity, sustainability, low maintenance cost, aesthetics,
useable outdoor spaces, way finding, and branding.
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C. PROJECT BACKGROUND
The District intends to proceed with the programming, design, and construction of its Roadrunner Motors
Project (Project), with an anticipated completion of December 2022. The new facilities will provide a
regional workforce innovation center to support the academic, educational, and training needs of the
program, with the goal of providing students the academic training tools required for 21st century jobs
and careers in the Automotive Industry. The Project is to foster a collaborative learning environment,
featuring a variety of instructional spaces to support the program.
Consistent with the College of the Desert’s academic and facilities planning objectives – College of the
Desert is working to acquire a 5.8 acre parcel located in Cathedral City, CA (see Attachment A, “Site Aerial”)
to be developed as a new Automotive Campus designed and constructed as a replacement facility for its
existing Automotive and Advanced Transportation Program (Program) facility located at the Palm Desert
Campus in Palm Desert, CA. The existing Program is robust with about 40 sections generating 170 FTES per
year. This successful Program has an established 70% academic success bench mark, with an 85% student
retention rate. The poor quality of the existing space and the paucity of space for the current and planned
Program are limiting factors for program expansion and improvement. The Program includes course
offerings that provide a general overview of the Automotive Industry discipline, as well as specific courses
in steering, suspension, braking systems, automatic and manual transmission, air conditioning, electrical
systems, engine performance and emission control systems.
The Project will include site development and infrastructure, on- and off-site utilities and energy sources,
academic and instructional space, and operational support space.
It is envisioned that the new facility will provide amenities including:
• Up to 9 general and specialized classrooms
• Up to 5 teaching laboratory spaces (vehicle service bays), including one main laboratory with up to
12 lifts
• A small number of private offices and office support space
• An industry partner conference room
• Attention to green building design and healthy building design
• Auxiliary spaces including active storage, an electric charging station, and CNG alternate energy
filling stations
• Parking for class vehicles (instructional program), as well as student and faculty parking.
The site is located near the largest concentration of automobile repair shops, parts stores, body shops,
rent-a-car and auto dealers (12 dealerships) in the Coachella Valley; the site identified is zoned compatible
with the Project’s planned use.
The established construction budget for this project is $14,000,000.

D. PROJECT OBJECTIVES
•
•

Translate the District’s vision for the Project into planning, programming, design and construction
documents for the construction and long-term use of the Project site.
Provide facilities and infrastructure that meet the District’s immediate goals while providing for
future expansion of the program.
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•

Support implementation of the District’s goals with regard to energy efficiency and carbon
reduction as they translate to expectations of land resource commitments, optimizing
development density, preserving open space and maintaining the operational efficiencies of
utility infrastructure and circulation systems. The Architect will be required to incorporate
universal sustainable design principles and related initiatives as may be applicable, including, but
not limited to:

•
•
•
•

Desert Community Board Policy No. 3001 on Sustainability Stewardship;
California Community Colleges Board of Governors, Energy and Sustainability Policy;
California Proposition 39 and Prop 39 Implementation Guidelines (2014); and
United Nations’ 2030 Agenda for Sustainable Development and the US Green Building Council
LEED program.
Zero Net Energy facility is desirable, and an aspirational objective of this Project.

•

E. EXPERIENCE REQUIREMENTS
• Expertise in successful execution of similar architectural services involving site development and
design of instructional facilities for higher education, civic, or public use.
• Experience integrating infrastructure and utilities, open space, and principles of environmental
stewardship and sustainability into a comprehensive Project design.
• Demonstrated ability to create a sense of mission, place and purpose for an owner, preferably for
a campus or public purpose.
• Ability to establish and articulate project principles, goals, and performance criteria as developed
in cooperation with District personnel and stakeholders.
• Ability to analyze existing site conditions on an infill/redeveloped suburban project site and
provide appropriate design options that address the unique restraints of the same.
• Ability to incorporate institutional research data to inform the planning process, such as workload
and utilization data and trends in higher education.
• Ability to recognize and assess local and regional factors that influence the development and use
of a college or university campus, such as affordability, accessibility, capacity, density, aesthetics,
District branding, transportation, and growth.
• Experience with fast-track projects executed in a public bidding environment.
• Familiarity with public contracts, public procurement and approval processes, and preferred
experience working with higher education institutions in California.
• Experience managing the plan check process with the Division of the State Architect (DSA).
• Familiarity with California Environmental Quality Act (CEQA) as applicable to the development of
capital improvements projects.
The Architect (including any designated sub consultants), specifically and including the primary staff
proposed to provide the requested services, must demonstrate the breadth and depth of experience
required, and must be supported by an appropriate secondary staff.
The Architect must demonstrate that their firm has operated as a business for a minimum of five (5) years,
providing services in and related to Site Analysis, Site Development Planning, Physical Site Planning,
Infrastructure Planning and Coordination, Architecture, Construction Administration and related
disciplines. Principals and team leaders will each demonstrate a minimum of ten (10) years’ individual
experience in the same.
The ideal Architect will have a sufficient depth of resources, with appropriate levels of experience to
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accomplish the scope of work, including creation and submission of all deliverables, within a limited
timeframe.

F. SCOPE OF SERVICES
The selected consultant will serve as the Architect of Record managing all disciplines and sub consultants,
and will work under the direction of the District Bond Management office, along with District personnel.
The selected firm will be responsible for engaging project stakeholders towards the goal of developing an
appropriate design for the new facility and site.
The initial A/E services will include the following work phases:
• Programming
• Site Planning (for this immediate project and future development)
• Space Planning
• Schematic Design
Upon completion and approval of the developed Project Program, the District may, at its sole discretion,
enter into a contract with the Architect for Design and Construction Phase services including:
• Design Development
• Construction Documents
• Bidding / Procurement
• Construction
• FFE (including specialized equipment for automobile teaching programs)
• Close Out/Transition
It is envisioned that the project delivery method will be Design-Bid-Build Multiple Prime, however, that
decision is subject to the District’s final determination. Consultant shall be required to assist in reviewing
and assessing proposed project delivery methods as part of their basic services.
The District will procure and provide additional background studies as necessary to facilitate design and
engineering, including but not limited to surveys, geotechnical reports, soils studies, etc. Consultant shall
be responsible for bringing to the District’s attention any additional supplementary information which is
critical to completion of the design phase.
Please note that, without limitation, all materials, data, reports, images, plans, digital and hardcopy files
and the like shall become the property of the District, and all rights thereto shall be held solely by the
District.
G. RFQ PROCESS
The District is soliciting Statements of Qualifications (SOQs) via this RFQ document. Statements of
Qualifications will be due to the District in accordance with the schedule below. SOQs must contain
sufficient detail to enable the District’s Selection Committee to determine the merits of the Response.
SOQs shall clearly demonstrate satisfaction of the minimum qualifications below, meet the Experience
Requirements listed above, address all elements requested below, and not exceed twenty (20) doublesided 8.5x11 inch pages, excluding Letter of Introduction (single page), cover pages, and tabs/dividers.
The Response must be submitted in the form of three (3) original hard-copies and one (1) electronic copy
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in PDF digital document format via USB flash drive. The electronic copy should be a single digital document
which, if printed, will match the original hardcopies.
Upon receipt, the District will conduct an initial review of the SOQs and related documents for
completeness and responsiveness, assess the information provided, and schedule interviews, at its
discretion, with firms it has determined should be shortlisted. Further procedures for the interviews will
be relayed to the shortlisted firms.
The District requests a Professional Architectural Service Fee Proposal for Site Development,
Programming, and Schematic Design services submitted with this SOQ under separate, sealed envelope;
see section M below.
The District reserves the right, at its sole discretion, to accept or reject any and all responses and
Statements of Qualifications received as a result of this RFQ and to waive any informalities or irregularities
in any response or proposal received. All costs associated with the response to the RFQ are the sole
responsibility of the Respondents.

H. RFQ SCHEDULE
RFQ+P Presented to Firms:
Deadline for Questions:
Responses Posted:
SOQs Due:

September 11, 2019
September 16, 2019
September 20, 2019
October 1, 2019

NOTE: Potential respondents are encouraged to submit questions as soon as possible. Questions will be
answered as soon as practical after receipt. The above timing is provided as the latest window in order to
maintain the current RFQ+P schedule.

J. PROJECT SCHEDULE
It is anticipated that this work will begin as early as October 31, 2019. The targeted duration for the initial
phase is 10 months. At the District’s discretion, this period may be shortened or extended depending on
project needs.

K. SOQ REQUIREMENTS
1. LETTER OF INTRODUCTION. A single-page Letter of Introduction on company letterhead shall
include the name, address, email address and phone number of the Architect’s representative
to be contacted in response to the RFQ+P. The Letter shall not exceed one page and should
demonstrate the Respondent’s familiarity with the type of consulting services required, within
a public bond program structure, and with specific relevant experience. The Letter should
introduce the Architect’s team (including any subcontractors) and identify the person or persons
who will be responsible in oversight capacity for the work; and identify the person or persons
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who will be responsible for specific efforts within the scope of work. The letter should include
the following statement attesting to an understanding of the requirements:
We have read the District’s Request for Qualifications and Fee Proposal for Professional
Architectural Services and fully understand its intent. We certify that we have adequate
personnel, equipment, and facilities to provide the District with the services that we have
indicated in our response that we can provide. We understand that our ability to meet the criteria
outlined in the RFP+Q shall be judged solely by the District. As the signer of this proposal, I have
full authority to bind ____(Firm Name)_______ to all commitments made herein.

2. TABLE OF CONTENTS. This should include the page number for each major subject heading. It
need not include page numbers for itemized requirements within each major subject heading.
3. ARCHITECT’S INFORMATION. Using, as a minimum, the following criteria, the respondent shall
communicate its qualifications to provide the services required:
a. Respondent’s service philosophy and process.
b. Capacity and capability of the Respondent, including its ability to manage a
multi-disciplinary staff and consultant team.
c. Respondent’s experience, over the last five (5) years, in designing similar
projects for public entities, supported by at least three (3) examples, including
project name, location, client, and dollar value of each.
d. Respondent’s experience with California regulatory agencies, preferably for
higher education facilities, including DSA.
e. Current workload and availability of proposed staff.
4. PROPOSED TEAM. Provide single-page resumes of proposed Architect team members. Note that
the District expects the proposed team members to be employed for the duration of the
services. Substitutions will not be permitted without District consent. In the resumes, or in
clearly-identifiable supplemental narrative in the SOQ, identify their qualifications relevant to
this Project, including, at a minimum, the following:
a) Proposed role.
b) Number of years employed by current firm.
c) Number of years in their relevant profession.
d) Experience working with other proposed team members.
e) Education and Credentials, such as LEED Professional.
f) Reference projects, and an indication as to whether they were performed while
employed by the current firm, or previous employer (please list firm name).
5. PROJECT APPROACH. Discuss design strategies, specifically addressing the firm’s approach to the
following:
a) Hierarchy of the design team and delegated roles
b) Organization and scheduling of the work to complete the scope of services
c) Scheduling: provide a preliminary Schedule for performance of the work.
d) Relay anticipated frequency and timing of necessary meetings with District staff
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and stakeholders.
e) Convey site-specific data needs for information not provided by the District.
f) Analysis of data provided by self, District, and others, and presentation of same.
g) Working as an integrated project team with the District and stakeholders
h) Collaboration with sub consultants
i) Development of deliverables and documents, both hardcopy and digital
j) Presentation of Milestone documents to the District and collection and
implementation of District comments and responses
6. REFERENCES. Provide at least five (5) references from projects of similar nature, dollar value,
and duration within the last seven (7) years. At least three (3) of these references should be from
higher education, or public entities that can attest to the quality and responsiveness of your firm
and its services. Include the following:
a) Name, Address, and Phone Number of references.
b) Name, Phone Number, and Email Address of Contact Person.
c) Project Description and Status of Project.
d) Project Duration and Delivery Method.
7. LITIGATION, CLAIMS, CONFLICTS and INSURANCE. Provide a statement that outlines all items
listed below as relates to your firm:
a) Litigation filed either by an owner or an owner’s consultant or contractor which
names the firm, firm’s employees, direct consultants or consultant’s employees
as defendants of any tier. State the nature of the complaint, the beginning and
end date, or anticipated end date of each lawsuit, case number of proceeding
and the judgement or resolution or anticipated judgement or resolution.
b) Termination for default or cause during firm’s existence.
c) Information concerning any convictions for filing false claims.
d) Bankruptcy and the date the petition was filed and the county in which the
petition was filed, if applicable.
e) Identify any other names or businesses that the firm has used in the past and
the reason that the name or business is no longer being used.
f) Any recent, current, or anticipated obligations that relate in any way to similar
work, the Project, or the District that may have a potential to conflict with the
firm’s ability to provide the services described herein.
g) Direct or indirect business, financial, or any other connection with any official,
employee, or consultant of the District.

L. CONTRACT
A draft copy of the agreement is included in this RFQ as Attachment C. Upon review of the contract,
including all insurance requirements, Respondents should confirm their ability to enter into an agreement
including all terms and conditions, or state any issues or modification they would deem necessary in order
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to enter into an agreement accordingly.

M. FEE PROPOSAL
A fee proposal for the initial phase including Site Development, Programming, Space Planning and
Schematic Design services is requested at this time, to be included in a separate sealed envelope. The
proposal should clearly identify staffing needs, hourly rates, in supporting the lump sum fees anticipated
per phase, and any anticipated reimbursable expenses. Fees will be negotiated with the top ranked firm
upon conclusion of the selection phase. Should negotiations be unsuccessful, the District will commence
negotiations with the next highest ranked firm, and reserves the right to consider any Responding firm or
other firm beyond those invited to submit an SOQ at its discretion.
Thank you for your interest in this Project and the Desert Community College District.
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ATTACHMENT A - SITE AERIAL




ATTACHMENT B - AGREEMENT FOR ARCHITECTURAL SERVICES
DESERT COMMUNITY COLLEGE DISTRICT

DESIGN CONSULTANT SERVICES AGREEMENT
PROJECT NUMBER: XXXXXX
OWNER: Desert Community College District
PROJECT: College of the Desert NAME OF PROJECT
CONSULTANT: NAME OF CONSULTANT
CONSTRUCTION BUDGET: $AMOUNT
COMPENSATION SUMMARY: Lump Sum Fixed Fee of WRITE OUT DOLLAR AMOUNT
($X,XXX,XXX.00).
PROJECT DESCRIPTION:
This DESIGN CONSULTANT SERVICES AGREEMENT is entered into this DATE by and between
DESERT COMMUNITY COLLEGE DISTRICT (“District”), organized under the laws of the State of
California,, located at 43500 Monterey Avenue, Palm Desert, California, 92260 and NAME OF CONSULTANT.
(”Design Consultant”) located at ADDRESS for design consultant services. The Term of this Agreement shall
commence upon the District and the Design Consultant each executing a counterpart copy hereof, delivery of an
executed counterpart copy hereof to the other and ratification of this agreement by the District’s Board of Trustees;
the Term shall expire on DATE. Notwithstanding expiration of Term, if at such time, there are remaining Basic
Services or authorized Additional Services to be performed by the Design Consultant in connection with the Project,
the Design Consultant shall continue to diligently perform and complete all such remaining basic services or
authorized Additional Services for the Project; notwithstanding expiration of the Term of this Agreement, the
District will continue to make payment for the Basic Services and authorized Additional Services performed in
connection with the Project after expiration of the Term of this Agreement.
RECITALS
A. The District is a community college district duly organized and validly existing under the laws of the
State of California.
B. The Design Consultant is a professional services firm duly organized under the laws of the State of
California. The Design Consultant represents it has the background, knowledge, licensing, experience and expertise
necessary to provide the services set forth in this Agreement.
C. The District and Design Consultant desire to enter into an agreement for the Design Consultant to provide
the District with professional services consisting of architectural and engineering services in connection with the
design and construction of the Project as described above and funded with the proceeds of the Bond Program.
D. It is the intention of the parties that the Design Consultant provide the District, pursuant to this
Agreement, architectural and engineering services under the management and oversight of the District’s Project
Manager for the Project, and in cooperation with the District’s Program Manager of the Bond Program, that will
enable the Project to be designed and constructed without burdening District staff.
E. As required by applicable law, personnel of the Design Consultant and its Sub consultants are duly
licensed as architects and/or registered as engineers under the laws of the State of California and are otherwise
NAME OF CONSULTANT
Agreement dated: DATE
Total Fee $AMOUNT
PROJECT NAME
ACCOUNTING STRING
MAAS Project #XXXXXX
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DESERT COMMUNITY COLLEGE DISTRICT

qualified and capable of providing and performing the Basic Services and its other obligations under this Agreement
in accordance with the terms hereof.
NOW, THEREFORE, it is mutually agreed by and between the undersigned parties as follows:

ARTICLE 1.
GENERAL PROVISIONS
1.1.

SCOPE OF SERVICES
The District and Design Consultant have endeavored to delineate the scope of the Basic Services to be
provided by Design Consultant in Article 2, below. Such descriptions are not intended to be comprehensive,
it being understood that Design Consultant shall be required, without adjustment or addition to the fixed
rates or maximum compensation agreed to herein, to provide any services, whether or not listed in Article
2, that are within the scope of its field of professional practice and that are reasonably inferable as being
necessary, or that would be customarily furnished by other providers of professional services of the type
and nature provided for in this Agreement, to accomplish the Basic Services set forth in Article 2. To the
extent there are any ambiguities and/or conflicting terms and provisions as between the Design Consultant’s
Proposal and this Agreement, this Agreement shall control and govern.

1.2.

PERFORMANCE STANDARDS
All services performed under this Agreement shall be performed by the Design Consultant and its SubConsultants: (a) in a manner consistent with the standard of care under California law applicable to those
who provide similar services for projects of the type, scope and complexity of the Project subject to this
Agreement in the locality of the Project; (b) the Applicable Laws; (c) the terms of this Agreement; and
using their professional skill and judgment (hereinafter “Standard of Care”).

1.3.

AUTHORITY OF THE DESIGN CONSULTANT
Design Consultant's authority to act on behalf of District is limited to its scope of authority set forth in this
Agreement. Notwithstanding anything else stated in this Agreement or any Contract Documents, Design
Consultant does not have the express or implied authority to obligate District to any expenditure of money
or extension of contractual time periods, including, without limitation, any adjustment to the price or time
of performance of any contract between District and its Contractors, Separate Contractors, Specialty
Consultants, Program Manager or other third persons or parties. The Design Consultant shall be liable to
the District and third parties for the consequences of the Design Consultant’s actions or conduct exceeding
the limited scope of the Design Consultant’s authority to act on behalf of the District.

1.4.

KEY PERSONNEL
1.4.1.

Of Essence. The services to be provided by Design Consultant under this Agreement shall be
performed or directed by the Key Personnel. The furnishing of services by these individuals, and
any individuals approved by District to replace them, is of the essence to this Agreement.

1.4.2.

Commitment, Cooperation. Recognizing the necessity of a close working relationship with the
District and the Program Manager, Design Consultant's principals and employees shall furnish the
skill, efforts and judgment of its organization in the performance of their duties and responsibilities
under this Agreement, subject at all times to District’s and College's discretion, and provide their
knowledge, ideas, experience and abilities relating to the efficient design and construction of the
Project and to cooperate fully with all members of the Project Team.

NAME OF CONSULTANT
Agreement dated: DATE
Total Fee $AMOUNT
PROJECT NAME
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1.4.3.

Additions, Removals, Replacements.
.1
Additions. It is contemplated that from time to time individuals will be added to the list of
Key Personnel as necessary and appropriate to the stage of planning, programming,
designing and constructing of the Project. Design Consultant shall anticipate the need for
such additions by submitting to Program Manager and College no later than seven (7) Days
prior to the need therefore, a proposed amendment to the list of Key Personnel setting forth
the Design Consultant’s proposed additions and the reasons for such additions. The
Program Manager and District shall promptly review the proposed additions and either
approve or disapprove thereof in writing, along with a statement of the reasons for any
disapproval. Design Consultant shall not employ any individual to perform the functions
as Key Personnel without the advance approval of the District, which approval may be
granted or withheld in their sole discretion.
.2
Removals. Design Consultant shall not, for so long as any person serving as Key Personnel
is employed by Design Consultant, remove, substitute or reduce the level of effort of such
person without the Program Manager’s and District’s prior written approval, which may
be granted or withheld in their sole discretion. If District or Program Manager is dissatisfied
with the services rendered by any Key Personnel, Design Consultant shall promptly
recommend a substitute person.
.3
Replacements. If any Key Personnel ceases employment with Design Consultant or is
requested to be removed pursuant to Paragraph 1.4.3.2 above, then Design Consultant shall
promptly notify District and Program Manager of a proposed substitute person of at least
equal qualifications to perform the same functions to be approved by Program Manager
and District, which approval may be granted or withheld in their sole discretion. Design
Consultant shall bear, at its own expense and without reimbursement by District, all costs
associated with replacing, for any reason, any Key Personnel.

1.4.4.

Engagement by District. In the event Design Consultant ceases its business operations altogether
or this Agreement is terminated by District for cause, District shall have the right, but not the
obligation, without liability or obligation to Design Consultant or any other person or entity, to
directly engage the services of any of the Key Personnel in accordance with the provisions of this
Paragraph 1.4.4. In the event that Design Consultant learns that any of the Key Personnel will be
leaving the employ of Design Consultant, Design Consultant shall promptly notify District and
Program Manager. District shall then have the rights described in this Paragraph 1.4.4 to engage
directly the services of such persons.

1.4.5.

Project Representative. The Project Representative has the authority to act on behalf of the Design
Consultant in respect to all matters that are the subject of this Agreement, including, without
limitation, the power and authority to enter into agreements or modifications to agreements that
contractually bind Design Consultant. Authority to enter into agreements or modifications to
agreements that contractually bind and/or change the terms and conditions of the contract with the
District shall remain with the Vice President of Administrative Services or his/her designee.

1.4.6.

Design Consultant’s Employees. All persons employed by Design Consultant shall be the
employees of Design Consultant and not of District. Design Consultant shall be solely responsible
for any workers' compensation obligations, withholding taxes, unemployment insurance and any
other employer obligations with respect to all employees working for Design Consultant. Under no
circumstances shall employees of Design Consultant have “bumping” rights or rights of return to
any position of employment with the District.
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1.5.

SUBCONSULTANTS
For Sub consultants other than those designated and included in the Agreement, Design Consultant may,
with prior approval by District, enter into written contracts with Sub consultants to perform portions of the
services provided for in this Agreement. Design Consultant's request for hiring of a Sub consultant shall be
submitted in a writing that describes the scope of services to be contracted, the name of the proposed Sub
consultant and the estimated total cost and/or hourly rates for the Sub consultant’s services. Program
Manager and District shall have absolute discretion in approving any Sub consultant and such approval
must be in writing to be effective. District shall use its best efforts to approve or disapprove of proposed
Sub consultants within seven (7) days of Design Consultant’s request. Design Consultant shall remain
responsible to District for the quality and performance of all Sub consultants’ services. Design Consultant
may, upon advance written notice to Program Manager and District, terminate and replace the services of
any Sub consultant, subject in all cases to the prior written approval of District, not to be unreasonably
withheld. Every subcontract or agreement of any kind entered into between Design Consultant and Sub
consultant (or between any Sub consultant and other independent contractor Sub consultants) shall contain
appropriate language whereby Sub consultant, without creating any contractual obligation on the part of
the District to the Sub consultant or anyone working under contract to Sub consultant, accepts and agrees
to be bound by all of the obligations of this Agreement, including, without limitation, those obligations
pertaining to indemnification, insurance, accounting records, audit and ownership of documents, and agrees
to include in its contracts with its Sub consultants a contingent assignment of those contracts to District or
its designee, effective only upon written acceptance by District or its designee.

1.6.

OWNERSHIP OF DESIGN DOCUMENTS
1.6.1.

Property of District. All Design Documents prepared by the Design Consultant and its Subconsultants, the designs depicted in them, and any presentation materials, shall become, upon their
creation, the property of the District whether the Project for which they are made is executed or
not. Without limitation to the foregoing, District shall hold, and Design Consultant shall be deemed
to have been irrevocably assigned to District in perpetuity with no reserved or retained rights in
any other persons or entities, all copyrights or other intellectual property rights relating to the
Design Documents. The District hereby grants to Design Consultant and its Sub consultants a
license, revocable at will of District, to use and copy such documents during the term of this
Agreement for the sole purpose of performing the services required under this Agreement. With
the exception of standard and generic details in the Drawings, the Design Documents shall not be
used as a whole, or in substantial part, by the Design Consultant on other projects.

1.6.2.

Use of Design Documents. The District and College may use the Design Documents, without the
Design Consultant's consent, in connection with the Project, including, without limitation, future
additions, alterations, connections, repairs, information, reference, use or occupancy of the Project.
District shall hold harmless the Design Consultant against Losses arising from District’s use of the
Design Documents for any other purpose, including use of the Design Documents on other projects.

1.6.3.

Bidding. The Design Consultant, upon request, shall provide copies of the Design Documents in
the number required by the District, Program Manager for bidding and construction purposes in
connection with the Project. The reproduction expense thereof shall be paid by the District as a
Reimbursable Expense. The District reserves the right to select the type of document reproduction
and to establish where the reproduction will be accomplished.
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1.6.4.

Termination. In the event of termination of this Agreement by either party for any reason, the
District reserves the right to receive, and the Design Consultant shall promptly provide to the
District upon payment of monies due, all Drawings, Specifications, models, and other Design
Documents prepared under this Agreement prior to the date of termination by the Design
Consultant and its Sub consultants for this Project. The foregoing shall include without limitation,
all drafts and all electronic files of the Design Documents. Unless otherwise agreed to by the
District, the Design Consultant shall deliver all such Design Documents to the District within ten
(10) days of the date of the exercise of the termination rights under this agreement. Design
Consultant shall be permitted, at its sole cost and expense to retain copies, including reproducible
copies, of the Design Documents for information and reference purposes only. Any dispute
regarding the amount of any payment to be made by District under this Agreement shall be resolved
per Article 6.3 of the Agreement.

1.7.

COMPLIANCE WITH APPLICABLE LAWS
Design Consultant shall, at all times in its performance of its obligations under this Agreement, be
responsible to comply with the Standard of Care in the application of Applicable Laws, including, without
limitation, those rules or regulations enacted or issued by the District.

1.8.

TIME OF ESSENCE
All time limits set forth in this Agreement pertaining to the performance of any obligation or act are of the
essence to this Agreement.
ARTICLE 2.
BASIC SERVICES

The Basic Services shall include but may not be limited to Planning, Schematic Design, Design Development,
Construction Documents, Construction Administration and DSA Closeout Phases. Such services may include but
may not be limited to the following disciplines: Civil, Architectural, Structural, Mechanical including HVAC,
Plumbing, Fire Protection, Electrical and Hardware. The required deliverables may include but may not be limited
to Drawings, Specifications, Basis of Design Report and Cost Estimating Report. Design Consultant shall perform
the following Basic Services as set forth below for the Project covered by this Agreement.

2.1.

GENERAL
2.1.1.

Project Construction Budgets. It is the obligation of the Design Consultant to design the Project
in a manner that will enable this Project to be constructed for a Construction Cost that does not
exceed the Project Construction Budget for such Project and for the Project as a whole. No
adjustments shall be made to a Project Construction Budget except for (i) fluctuations in general
levels of prices in the construction industry as reflected by the ENR Index; or (ii) changes requested
in writing by District to the Building Program or Project Schedule; or (iii) other adjustments
increasing the Project Construction Budget that the District determines, in its sole and reasonable
discretion, are appropriate or necessary. Design Consultant shall notify the Program Manager and
the District promptly upon becoming aware of any circumstance that Design Consultant knows, or
should have known in the exercise of the standard of care required by this Agreement, may require
an adjustment in a Project Construction Budget. Failure by Design Consultant to provide such
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timely written notice may result in its waiving the right to an adjustment of a Project Construction
Budget on account of such circumstance. Wherever it is stated in this Agreement that District has
the right to direct that Design Consultant, at its own expense, furnish design services to reduce the
scope of the Project while maintaining the District Design Standards, to meet the requirements of
the agreed-upon Project Construction Budget, such right shall not be interpreted as creating an
obligation on the part of District to extend such opportunity for redesign to Design Consultant nor
as a waiver of, or limitation on, the District’s right, in lieu of requesting the performance of such
redesign services, to exercise its other rights provided for at law or under this Agreement, including,
without limitation, the right to terminate this Agreement for cause or for convenience. The
District’s initial Project Construction Budget is: $AMOUNT
In preparing estimates of the Cost of Work, the Design Professional shall be permitted to include
contingencies for design, bidding and price escalation; to determine what materials, equipment,
component systems and types of construction are to be included in the Contract Documents; to
make reasonable adjustments in the program and scope of the Project; and to include in the Contract
Documents alternate bids as may be necessary to adjust the estimated Cost of the Work to meet the
District’s Project Construction Budget. The Design Consultant’s estimate of the Cost of the Work
shall be based on current area, volume or similar conceptual estimating techniques.
2.1.2.

Review of Work Product. Design Consultant shall use its skills and experience to review the work
product and information furnished by the District and Design and Construction Project Team
members for errors or omissions and to report its findings to District Project Manager, with an
appropriate recommendation; provided, however, that failure by Design Consultant to give such
notice shall not relieve the District and Design and Construction Project Team members of their
liability or responsibility therefore. Notwithstanding the foregoing, the Design Consultant shall
have no liability to the District or any other party arising out of the Design Consultant’s failure to
identify errors or omission in the information furnished to the Design Consultant.

2.1.3.

Selection of Specialty Consultants. Design Consultant shall advise District and Program Manager
on the appropriate time for retention of Specialty Consultants whose services are necessary for the
Project, being certain to allow sufficient time in advance for prequalification and selection of
Specialty Consultants in accordance with Applicable Laws and the guidelines, practices and
procedures of District, Design Consultant and Program Manager and, at points in time appropriate
to the stage and status of the Project, and shall assist the Program Manager with the following: (i)
preparation of prequalification criteria; (ii) preparation of requests for qualifications; (iii) conduct
of pre-qualification award conferences and responses to questions by proposers; (iv) evaluation of
proposers; (v) establishment of a list of pre-qualified professionals; and (vi) preparation of a
definitive scope of services.

2.1.4.

Project Schedules and Deliverables. Design Consultant shall, promptly after execution of this
Agreement, prepare and continuously update a Project Schedule for this Project, and for the Project
overall, which integrates the activities of College, District, Design Consultant, College Program
Manager and other Project Team members, depicting the detailed activities necessary to complete
the design and construct each applicable Project, and the Project overall, in accordance with the
Master Project Schedule. Each such Project Schedule shall, without limitation: (i) coordinate and
integrate the planning, programming and design activities in appropriate detail to the College
Program Manager’s satisfaction; (ii) show estimated commencement, duration, responsible parties
and sequence for planning, programming, design and bidding, and displacement of operations
activities; (iii) be prepared and presented in a critical path for (CPM) format or using Microsoft
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Project, showing the interdependencies of the activities and a clearly highlighted critical path; and
(iv) deadlines and estimates of time for a review and receipt of all approvals, decisions and other
information to be provided by College, College Program Manager, and District. Design Consultant
shall, no less frequently than monthly, update and expand the level of detail as the Project
progresses, indicating current status of scheduled activities, projections of potential completion of
major tasks, if significant variance from planned activities occurs, Design Consultant shall
recommend recovery plans to District and, upon obtaining District's approval thereto, modify the
Project Schedule to incorporate such recovery plans. The Project Schedule shall include the
following deadlines, which shall not be thereafter adjusted except as permitted by Article 3 of this
Agreement with the understanding the District and other necessary parties shall maintain schedule
and deadlines per agreement:
.1

Schematic Design Phase: Design Documents that are required to be prepared as part of
the Schematic Phase for the Project shall be completed by Design Consultant within sixty
(60) Days after the date authorization to proceed is issued by the District for each project.

.2

Design Development Phase: Design Documents that are required to be prepared as a part
of the Design Development Phase for the Project shall be completed by Design Consultant
within Ninety (90) Days after receipt by the Design Consultant of approval by District of
the completed Schematic Design Documents prepared for each project.

.3

Construction Documents Phase: Design Documents that are required to be prepared as a
part of the Construction Documents Phase for the Project shall be completed by Design
Consultant within One Hundred twenty (120) Days after receipt by the Design Consultant
of approval by District of the completed Design Development Documents.

2.1.5.

Communications. The Design Consultant shall comply with all written procedures issued by
Program Manager for conduct of communications among the Design and Construction Project
Team members to deal with administrative matters relating to the planning, programming, design
and construction of the Project.

2.1.6.

Meetings. Design Consultant shall attend regularly scheduled meetings with the District, the
Program Manager, Master Architect, and other Project Team members, and shall respond promptly
with respect to matters assigned to Design Consultant for action or resolution. Design Consultant
produce and distribute meeting minutes of each meeting and shall promptly review and provide
any requests for corrections to meeting minutes to Program Manager no later than five (5) Days
after receipt. All such meetings shall be deemed to be part of Basic Services.

2.1.7.

Summarizations. Except as otherwise directed by District or Program Manager, Design
Consultant shall receive, review and take appropriate action with respect to all information, reports,
notices, requests and other materials provided or available to Design Consultant by or from Sub
consultants and when requested shall prepare summaries of such materials for presentation to
District, or Program Manager, together with the materials summarized and Design Consultant's
recommendations and advice with respect to the matters to which such materials relate.

2.1.8.

Overlapping, Duplicative Services. Design Consultant shall promptly advise District and
Program Manager if there appears to be an overlap or duplication of services being provided by or
among Project Team members, along with Design Consultant’s recommendations for eliminating
such duplication or overlapping of services.
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2.1.9.

Sustainable Designs and Energy Standards. Design Consultant shall prepare its designs in
accordance with the Sustainable Building Principles, Standards and Processes and the Energy
Standards Amendment thereto, as further defined, in applicable part, in Exhibit “I”. Those
Sustainable Design and Energy Standards services associated with projects that are determined to
be eligible for LEED™ certification shall be undertaken only as authorized in accordance with the
provisions of Article 3, Additional Services. The Design Consultant acknowledges that it is the
District’s goal to achieve LEED Silver certification for the project. The Design Consultant shall
work with the District to balance functional, sustainable and financial design parameters toward
meeting the District’s goal.

2.1.10. District Committees. Design Consultant shall, when requested by Program Manager or District:
(i) attend meetings of College/District Committees; (ii) assist District and Program Manager in
preparing design presentations to and responding to questioning by, District Committees; and (iii)
provide necessary follow-up so that recommendations or directions of District Committees related
to design matters are appropriately addressed.
2.1.11. Community Economic Development. Design Consultant will, at all times in its performance of
its obligations under this Agreement, make a good faith effort to engage the local and regional
community and bring economic benefits to the citizens of the community.
2.1.12. Program Management Plan. Without limitation, Design Consultant shall comply with all such
portions, provisions, standards, processes, procedures, plans and protocols of the Program
Management Plan as are provided to Design Consultant by Program Manager.
2.1.13. Compliance with California Code of Regulations. Design Consultant shall, in connection with
its services performed during all Phases of Basic Services, be responsible to comply with the
Standard of Care in the application of the California Code of Regulations, including, without
limitation Title 24, California Code of Regulations, relating to design and construction generally
and construction of public schools specifically and shall fully cooperate with the Inspector of
Record assigned to the Project pursuant to said provisions of the California Code of Regulations
and other Applicable Laws.
2.1.14. Design Safety. Design Consultant is responsible for the safety of the design of the Project and for
the interpretation of and any necessary amplification of the Drawings and Specifications prepared
by it or its Sub consultants for the Project. The Design Consultant shall neither have control over
or charge of, nor be responsible for, the construction means, methods techniques, sequences or
procedure, or for safety in, on or about the site, or safety precautions and programs in connection
with the Work, since these are solely the contractor’s rights and responsibilities under the Contract
Documents.
2.1.15. Prevailing Wages. Design Consultant and its Sub consultants shall, to the extent applicable to
work or services performed under this Agreement, comply with the provisions of the California
Labor Code (including, without limitation, California Labor Code Section 1720, 1735, 1775,
1777.5 and 1776.6) applicable to persons performing services or work for “construction”, including
but not limited to inspection and land surveying work, as defined in California Labor Code Section
1720. Pursuant to California Labor Code Section 1773, the Director of Industrial Relations has
determined the general prevailing rates of wages per diem, and for holiday and overtime work, in
the locality in which this Agreement is to be performed, for persons performing such work or
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services and said rates are on file with the District at its principal office and available to any
interested party upon request.
2.2.

PRE DESIGN (PROGRAMMING) PHASE.
The Design Consultant shall review the Project Construction Budget and other information provided by the
District pursuant to this Agreement to ascertain the requirements and constraints of the Project. The Design
Consultant and its Sub consultants shall visit the Site to become familiar with physical conditions at the
Site as they relate to design and construction of the Project. If any portion of the Project involves
modification to existing structures or facilities, the Design Consultant shall review all available data
provided by or through the District relating to the existing structures or facilities and carefully note the
existing conditions at the Site of such Project. In consultation with the District, understandings shall be
arrived at with respect to the scope, requirements and constraints of the Project. Design Consultant shall
provide the District with a preliminary evaluation of the District’s requirements and constraints, including
the selection of materials, building systems, equipment, the Project Construction Budget and alternative
approaches to design and construction of the Project.

2.3.

SCHEMATIC DESIGN PHASE
2.3.1.

Project Program. The Design Consultant shall, in conjunction with the District, Program Manager
and District’s other Specialty Consultants in the areas of planning and programming, familiarize
itself with the Building Program for the Project assigned and make any recommendations for
revisions to the Building Program that, based on Design Consultant's professional judgment, will
produce the Project that is designed in a manner that is in conformance with the requirements of
the Project Construction Budget and Master Project Schedule. District shall have the right to
change, add to or delete portions of a Building Program at any time; provided, however, that such
change, addition or deletion shall not, except as provided in Paragraphs 2.1.1 and 2.11.2, entitle
Design Consultant to an adjustment in the Project Construction Budget or Project Schedule.

2.3.2.

Alternate Approaches. The Design Consultant shall review with and recommend to the District
alternative approaches to the design of the Project assigned, and recommend alternative contracting
modes for the District to evaluate which is best suited to the Building Program, Master Project
Schedule, Applicable Laws and Project Construction Budget for the Project assigned. Selection of
construction delivery method used by the District for the Project may affect the compensation due
the Design Consultant for the project.

2.3.3.

Schematic Documents. The Design Consultant shall prepare for review by the Program Manager
and approval by the District, Schematic Design Documents for the Project consistent with and
incorporating the Building Program requirements, including site plans, floor plans, elevations,
sections, and other sketches or graphic materials needed to describe the Project in three dimensions.
The Design Consultant shall also prepare descriptive outline Specifications indicating proposed
architectural, structural, mechanical and electrical systems and materials and other systems.
Schematic Design Documents shall be consistent with the Project Construction Budget and Master
Project Schedule for the Project and shall be submitted upon 50% completion for revisions and
upon 100% completion for final revisions and review by the Program Manager and approval by the
District.
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2.3.4.

2.4.

Estimated Project Construction Cost. The Design Consultant shall submit a preliminary written
Estimated Project Construction Cost for the Project based on the Schematic Phase Design
Documents submitted to and reviewed by the Program Manager and approved by the District. The
estimate shall address separately site work with utilities and building structures. The site work
utilities estimate shall be itemized into major cost components. The building structure estimate
shall be based on square foot cost reflective of the type of structure and systems described in the
outline specifications. If the preliminary Estimated Project Construction Cost for the Project
exceeds the Project Construction Budget for such Project, the District may, at its sole discretion
and without limitation to any of the District’s other rights or remedies for default that may exist at
law or under this Agreement, either: (i) give written approval of an adjustment in the Project
Construction Budget, or (ii) require the Design Consultant, at its own cost and without additional
compensation or reimbursement by District, to revise the Schematic Design Documents in
cooperation with the District and Program Manager so as to revise the Estimated Project
Construction Cost to an amount that is within the Project Construction Budget, in which case the
District agrees to accept the Design Consultant's reasonable revisions to lower the Estimated
Project Construction Cost, so long as the proposed revisions are consistent with the Building
Program for the Project and do not, in the District's reasonable judgment, materially compromise
the Building Program.

DESIGN DEVELOPMENT PHASE
2.4.1.

Design Development Documents. Upon the District’s written authorization to proceed and based
on Schematic Design Documents approved in writing by the District, the Design Consultant shall
prepare, for review by the Program Manager and approval by the District, Design Development
Documents for the Project consisting of Drawings, outline Specifications and narratives as needed
to establish and describe the size and character of the Project. The Design Development Documents
shall be submitted upon 50% completion for revisions and upon 100% completion for final
revisions and review by the Program Manager and approval by the District. The Design Consultant
shall incorporate into the Design Development Documents architectural, structural, mechanical,
and electrical systems, materials, and such other elements and other systems appropriate to the
Project. The Design Development Phase Documents shall be consistent with and conform to
District Standards currently outlined in the Master Design Standards; including modifications to
District Standards implemented during the Term of the Design Consultant Agreement and shall be
consistent with the Project Construction Budget and the Project Schedule for the Project.

2.4.2.

Systems Criteria. The Design Consultant shall submit documentation supporting the design
criteria for the structural elements (including structural loading); HVAC, plumbing, electrical,
lighting and communication systems; and other specialized building systems.

2.4.3.

Certification Re Financial Relationships Disclosure. In accordance with Public Contract Code
§ 3000, et seq., Design Consultant and/or any of its Sub consultants including, without limitation,
engineers or roofing consultants, who provide professional services related to the roofing portion
of the Project shall prior to engaging in such professional services, complete, sign and deliver the
District the Certification Re Financial Relationships Disclosure, attached as Exhibit J to this
Agreement. Any person who knowingly provides false information or fails to disclose a financial
relationship shall be subject to civil liability and penalties as set forth in Public Contract Code 3006.

2.4.4.

Estimated Project Construction Cost. The Design Consultant shall submit a written Estimated
Project Construction Cost for each Project based on the Design Development Phase Documents
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submitted to and reviewed by the Program Manager and approved by the District. The estimate
shall be in the form attached hereto as Exhibit "H". If the Estimated Project Construction Cost for
the Project exceeds the Project Construction Budget for such Project, the District may, at its
discretion and without limitation to any of the District’s other rights or remedies for default that
may exist at law or under this Agreement, either: (i) give written approval of an increase in that
Project Construction Budget, or (ii) require the Design Consultant, at its own cost, and without
additional compensation or reimbursement by District, to revise the Design Development Phase
documents in cooperation with the District so as to reduce the Estimated Project Construction Cost
to an amount that is within the Project Construction Budget, in which case the District agrees to
accept the Design Consultant's reasonable revisions in the Project to lower the Estimated Project
Construction Cost so long as the proposed revisions are consistent with Building Program
requirements for that Project and do not, in the District's sole and reasonable judgment, materially
compromise the Building Program or the structural elements of the Project or the overall Project.

2.5.

CONSTRUCTION DOCUMENTS PHASE
2.5.1.

Construction Documents. Upon the District’s written authorization to proceed and based on
Design Development Documents reviewed by the Program Manager and approved in writing by
the District, the Design Consultant shall prepare Construction Documents for the Project consisting
of Drawings and Specifications setting forth in detail the requirements for the construction of the
Project. The Construction Documents shall describe the quality, configuration, size and
relationships of all components to be incorporated into the Project. The Construction Documents
shall be consistent with the Building Program, Project Construction Budget and Project Schedule
for the Project. Upon 50%, 95% and 100% completion of the Construction Documents, Design
Consultant shall provide, in addition to the Construction Documents, a statement of the basis of the
design, which includes the following: (i) an outline of Applicable Laws that apply to the Project;
(ii) an outline of the criteria used as a basis of the design, including criteria for sustainability, civil,
landscaping, architectural, structural, mechanical, plumbing and fire protection and electrical.

2.5.2.

Review. The Design Consultant shall submit Construction Documents to the Program Manager for
review and approval by the District upon 50% completion, 95% completion and 100% completion.
Such submittal shall be in electronic format that complies with the CADD Manual and shall
include, copies each of the Construction Documents, a summary of the calculations for the
structural, HVAC, electrical, plumbing, communications and other specialized building system
calculations. Unless directed otherwise in writing by the District, the Construction Document Phase
shall not be considered 100% complete until all approvals by Review Agencies have been received
by the Design Consultant.

2.5.3.

Content, Coordination, Completeness. The Design Consultant shall be responsible for the
content of all Construction Documents prepared by it and its Sub consultants. All final Construction
Documents prepared or signed by the Design Consultant or its Sub consultants shall be complete,
coordinated and contain directions as will (i) enable a competent contractor to carry them out; (ii)
require a minimum of corrections by Review Agencies; and (iii) be sufficiently complete and free
of conflicts so as to be capable of definitive pricing by Contractor with a minimum of further
clarifications or detailing by Design Consultant or its Sub consultants.
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2.5.4.

Corrections. Construction Document submittals shall either incorporate any corrections required
by the Program Manager, District or Review Agencies, or be accompanied by a written statement
as to why such changes were not incorporated. The District may, in its sole and reasonable
discretion, reject or challenge the Design Consultant's explanation and require the Design
Consultant to make the changes or corrections and/or provide additional supporting documentation
regarding the Design Consultant’s determination not to incorporate the changes to the Construction
Documents as previously requested by the Program Manager, District or Review Agencies. Except
with respect to a change in Program or a change in law, where such change could not have been
reasonably foreseen by Design Consultant, such corrections shall not constitute grounds for
adjustment of any Project Construction Budget or Project Schedule.

2.5.5.

Constructability and Design Review; Value Engineering. The District reserves the right to
conduct, or cause to be conducted, constructability reviews and/or value engineering of the
Construction Documents. If the District elects to conduct either constructability reviews or value
engineering, the District shall notify the Design Consultant of the same and the Design Consultant
shall submit Construction Documents to the District for such constructability reviews and/or value
engineering. The District and Design Consultant will confer and consult with each other to arrive
at mutual understandings and agreements as to which of the constructability review and/or value
engineering comments are to be incorporated into the Construction Documents. The Construction
Documents shall incorporate mutually agreed upon comments and the Design Consultant shall
submit revised Construction Documents to the District for approval. Design Consultant shall revise
Construction Documents as necessary to obtain the District’s reasonable approval thereof.

2.5.6.

Final Approval. When all Program Manager, District and Review Agency required corrections
have been incorporated by the Design Consultant, the corrected, 100% complete Construction
Documents approved by the Review Agency will be deemed to be final and ready for competitive
pricing. The Design Consultant shall provide to the Program Manager two (2) full sized sets of
approved prints and one (1) hard copy set of the approved Construction Documents and
Specifications. The Drawings and Specifications shall also be submitted by the Design Consultant
to the Program Manager in electronic form. Electronic files shall be submitted in both .PDF format
and .DWG format. All xrefs used in the .DWG files shall be bound to each .DWG as a block. Each
file, whether .PDF format or .DWG format, shall be named in coordination with the actual drawing
sheet name (i.e. T-1 Cover Sheet). Electronic files shall be submitted on a computer disk and shall
be appropriately labeled.

2.5.7.

Estimated Project Construction Costs.
.1

.2
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Upon 50%, 95% DSA Submittal set and final 100% correction of the Construction
Documents, the Design Consultant shall prepare and submit for the Program Manager’s
review and District’s approval, three (3) copies of the Design Consultant's then-current
Estimated Project Construction Cost for the Project. The estimate shall be submitted in the
form attached hereto as Exhibit “H”.
If the Estimated Project Construction Cost of the Project upon 50% completion of
Construction Documents for such Project exceeds the Project Construction Budget for such
Project, either the District may, in its sole discretion and without limitation to any of the
District’s other rights or remedies for default that may exist at law or under this Agreement,
either: (i) give written approval of an adjustment in the Project Construction Budget, or (ii)
require the Design Consultant, at its own cost and without any additional compensation or
reimbursement by District, to revise the Construction Documents in cooperation with the
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.3

2.5.8.

2.6.

District so as to reduce the Estimated Project Construction Cost to within the Project
Construction Budget, in which case the District agrees to accept the Design Consultant's
reasonable revisions in the Project to lower the Estimated Project Construction Costs, so
long as the proposed revisions are consistent with the Building Program for the Project and
do not, in the District’s sole and reasonable judgment, materially compromise the aesthetic,
structural or functional elements of the Project or the overall Project.
If the Estimated Project Construction Cost for the 95% Construction Documents for the
Project exceeds the Project Construction Budget for such Project, District may, in their sole
discretion and without limitation to any of the District’s other rights or remedies for default
that may exist at law or under this Agreement, either: (i) give written approval of an
adjustment in the Project Construction Budget, (ii) authorize the solicitation of bids, (iii)
require the Design Consultant, at its own cost and without additional compensation or
reimbursement by the District, to revise the Construction Documents in cooperation with
the District so as to reduce the Estimated Project Construction Cost to within the Project
Construction Budget, in which case the District agrees to accept the Design Consultant's
reasonable revisions in the Project to lower the Estimated Project Construction Costs, so
long as the proposed revisions are consistent with Building Program for that Project and
do not, in the District’s sole and reasonable judgment, materially compromise the aesthetic,
structural or functional elements of the Project or the overall Project.

Permits, Governmental Approvals. The Design Consultant shall assist the District in obtaining
all necessary approvals or permits for the Construction Documents from governmental agencies
with jurisdiction therefor as necessary for the bidding and construction of the Work including
without limitation, approvals by the Division of State Architect (“DSA”). Without adjustment of
the Compensation, Design Consultant shall revise Working Drawings as required by DSA or other
governmental agencies with jurisdiction over the Project to obtain their respective approval(s) or
permit issuance. Design Consultant shall notify the Program Manager in writing upon receipt of
such approvals or permits specifying in detail the scope of Work covered thereby and recommend
to Program Manager whether and when all approvals and permits that Design Consultant is aware
are required by Applicable Laws have been obtained such that the District may proceed to let
contracts for the Work. Design Consultant shall notify Program Manager and District ninety (90)
Days prior to the date that any approval or permit by a Government Authority may expire.

BIDDING PHASE
2.6.1.

Prequalification. If prequalification of bidders for construction of the Project is required by the
Program Manager, the Design Consultant shall recommend prequalification criteria and assist the
Program Manager in preparation of the prequalification documents. If requested by the Program
Manager, the Design Consultant shall participate with the Program Manager and District in
evaluation of prequalification submittals by proposed bidders.

2.6.2.

Bidder Inquiries; Bid Addenda, Site Visits. The Design Consultant shall review bidder inquiries,
participate in discussions relating to responses to bidders inquiries, participate in development of
necessary modifications to the Design Documents to respond to bidder inquiries and assist in
development and issuance of addenda during the bidding process. The Design Consultant and its
Sub consultants, as appropriate or as requested by the Project Manager, shall attend all scheduled
pre-bid conferences and Site visits. The Program Manager shall be responsible for the scheduling
of all pre bid conferences and site visits as well as the recordation, preparation and distribution of
minutes.
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2.7.

2.6.3.

Bid Evaluations. The Design Consultant shall assist the Program Manager and District in the
review and evaluation of bids.

2.6.4.

Project Construction Budget Overrun. If the lowest price received from a responsible and
responsive bidder (as the terms “responsible” and “responsive” bidder are interpreted under
Applicable Laws) for the Project exceeds the Project Construction Budget for such Project by more
than 5%, the District may, at its sole discretion and without limitation to any of the District’s other
rights or remedies for default that may exist at law or under this Agreement, do any of the following:
(i) give written approval of an increase in the Project Construction Budget, (ii) authorize rebidding
within a reasonable period of time, (iii) require the Design Consultant to modify the Construction
Documents in order to reduce the Estimated Project Construction Cost to a level that falls within
the Project Construction Budget, or (iv) abandon the Project. If the District requires the Design
Consultant to revise the approved Construction Documents pursuant to Clause (iii) above, revisions
proposed by the Design Consultant shall be consistent with Building Program for such Project, and
shall not, as determined by District in District’s sole and reasonable judgment, materially
compromise the Building Program or the aesthetic, structural or functional elements of the Project
or the overall Project. Compensation to the Design Consultant, if any, for such revisions shall be
determined as follows: District shall obtain an independent estimate of the Construction Cost. If
such independent estimate is within the Project Construction Budget, and if the lowest responsible
and responsive bid price nevertheless exceeds the Project Construction Budget, then Design
Consultant shall be entitled to receive compensation for executing such revisions in an amount not
exceeding 100% of the total Additional Services. If the District’s independent estimate exceeds the
Project Construction Budget prior to bid, and if the lowest responsible and responsive bid price
exceeds the Project Construction Budget and if the District elects to require the Design Consultant
to revise the Construction Documents, the Design Consultant shall perform any such revisions at
its own expense and without additional compensation or reimbursement by the District.

CONSTRUCTION PHASE
2.7.1.

Duration. For the Project that is let to a Contractor the Construction Phase Project will commence
on the date the Construction Contract is signed by the District and will terminate upon Final
Completion of the Work covered by such Construction Contract.

2.7.2.

Administration. The Design Consultant's responsibilities shall include, without limitation, as
outlined in section 2.7.8 below, interpretation of the design requirements of the Contract
Documents; periodic Site observations; review of Submittals; responding to requests for
information or clarification by Contractors and Separate Contractors; preparation of documents for
Change Orders; general consultation on design matters; and administration of the Construction
Contract as provided in the General Conditions.

2.7.3.

Notices. Design Consultant shall provide such notices as may be required by Applicable Laws to
Governmental Authorities and are customarily provided by Design Professionals on behalf of
clients, including, without limitation DSA, that Work is being, or is about to be, carried on at the
Site and any required information concerning the identity of the Contractor and other required
information concerning performance of the Work.
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2.7.4.

Attendance at Meetings. Except as otherwise expressly provided in Exhibit “B” attached hereto
(if applicable), the Design Consultant shall attend all necessary pre-construction and regular
construction meetings with the Contractor. Attendees shall be the Project Design Consultant, its
Sub consultants, Contractor, the Program Manager, and others as deemed necessary by the Design
Consultant. The regular construction meetings shall, unless otherwise directed by the Program
Manager, occur weekly. The Program Manager shall prepare and distribute construction meeting
notes.

2.7.5.

Communications. The Program Manager will furnish the Design Consultant with copies of written
communications from the Program Manager or District to a Contractor. With respect to matters
relating to design that may be addressed in such communications, unless the Design Consultant,
within ten (10) Days of receipt of a written communication to the Contractor provides written
notification to the Program Manager that the Design Consultant disagrees with the content of the
written communication, specifying the reason for the disagreement, the Design Consultant shall be
deemed to agree with the content of such communication. The Design Consultant shall advise and
consult with the Program Manager and shall keep Program Manager informed of the observed
progress of the Work. Design Consultant shall render written or graphic interpretations and
decisions that are consistent with the intent of, and reasonably inferable from, the Contract
Documents; review and recommend any action to be taken regarding Submittals; and evaluate and
advise the Program Manager on the equivalence of proposed substitutions for materials, products,
or services specified by brand or trade names in the Contract Documents and recommend either
approval or rejection of the substitutions as being equal in quality, utility and appearance.

2.7.6.

No Delay. The Design Consultant shall not delay its interpretations, decisions, reviews or other
functions pursuant to this Agreement or otherwise cause or contribute to a disruption of
construction or a delay to the Project. Toward this end, Contractor’s Request(s) for Information
(RFI) shall be responded to within a maximum of ten (10) days from receipt of the RFI, and
Contractor’s submittals of shop drawings and product data shall be reviewed and returned within a
maximum of twenty-one (21) days from submittal. In accordance with the approved submittal
schedule, the Design Professional shall review and approve or take other appropriate action upon
the Contractor’s submittals such as Shop Drawings, Product Data and Samples, but only for the
limited purpose of checking for conformance with information given and the design concept
expressed in the Contract Documents, not for substitution for or deviation from the requirements
of the Contract Documents. Review of such submittals is not for the purpose of determining the
accuracy and completeness of other information such as dimensions, quantities, and installation or
performance of equipment or systems, which are the Contractor’s responsibility. The Design
Professional’s review shall not constitute approval of safety precautions or, unless otherwise
specifically stated by the Design Professional, of any construction means, methods, techniques,
sequences or procedures. The Design Professional’s approval of a specific item shall not indicate
approval of an assembly of which the item is a component.

2.7.7.

Corrections. The Design Consultant shall, at no cost to the District, promptly and satisfactorily
correct any and all errors, omissions, deficiencies, ambiguities, conflicts or violations of Applicable
Laws in the Construction Documents prepared by the Design Consultant or its Sub consultants.

2.7.8.

Site Observations. Subject to the limitations of Paragraph 2.7.13 below, the Design Consultant,
and its Sub consultants as appropriate to the stage of the Work of the Project, shall not less
frequently than weekly (i) observe construction at the Site as it progresses, (ii) conduct Site
observations in connection with occupancy and completion, and (iii) check fabricated materials and
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equipment located on or outside the Site when such checks are specified in the Contract Documents.
All such observations shall be conducted in accordance with the standard of care. Such observations
shall address matters relating to: the progress, character, and complexity of the Work; design issues
or questions of concern to the Design Consultant or its Sub consultants, or as noted in any inspection
reports furnished to the Design Consultant; the observed quality of Contractor's performance during
previous visits; the review of construction of crucial components of the Work; and the results of
specified or directed tests significant to the acceptability of crucial components of the Work. Such
observations shall be performed by Design Consultant and its Sub consultants when reasonably
requested by the Program Manager or as appropriate to the stage of the Project. Without limitation
to the foregoing, observations shall be for the purpose of ascertaining the progress of the Work and
that the character, scope, quality and detail of construction (including workmanship and materials)
generally comply with the Contract Documents, the Program Manager's written directives which
have been provided to the Design Consultant, approved Submittals and clarifications. Observations
shall be separate from any inspections which may be provided by others and such inspections by
others shall not relieve the Design Consultant of its responsibilities under this Agreement. Any Sub
consultant who has prepared designs or specifications shall be responsible to observe in accordance
with the provisions of this Agreement those portions of the Work that he/she has so designed or
specified. However, neither the Design Consultant nor any Sub consultant shall be required to make
exhaustive or continuous on-site inspections to check the quality or quantity of the Work. The
Design Consultant shall be responsible for its negligent acts or omissions, but shall not have control
over or charge of and shall not be responsible for acts or omissions of the Contractor,
Subcontractors, or their agents or employees, or of any other persons or entities performing portions
of the Work.
2.7.9.

Defective Work. The Design Consultant shall recommend to the Program Manager and the
inspector of record in writing, the rejection of observed Defective Work.

2.7.10. Testing, Inspection. The Design Consultant shall recommend in writing special inspection or
testing of the Work in accordance with the provisions of the Contract Documents if, in the Design
Consultant's professional judgment, such inspection or testing is necessary or advisable for the
implementation of the Contract Documents or required by Applicable Laws, regardless of the status
of the Work. The Design Consultant shall review inspection reports, laboratory reports and test data
to determine conformity of such data with the design requirements expressed in or implied by the
Contract Documents and approved Submittals. The Design Consultant shall recommend to the
Program Manager, in writing, actions that need to be taken, as determined by Design Consultant
from Site visits, inspections, observations, reports, laboratory reports and test data, or from
Contractor proposals, schedules or other relevant documents.
2.7.11. Substantial, Final Completion. The Design Consultant shall accompany and assist the Program
Manager and District to evaluate Substantial Completion, Final Completion, and preparation of a
“punch list” of minor items of work to be completed or corrected for Final Completion. The Design
Consultant shall review the punch list, advise the Program Manager and inspector of record whether
items listed thereon have been completed in accordance with the requirements of the Contract
Documents and issue such certifications of Substantial Completion and Final Completion as may
be requested by Program Manager. The Design Consultant shall review for conformance with the
Contract Documents all Record Documents and other items required by the Contract Documents
to be delivered by Contractor as a condition of the final payment to such Contractor. In addition to
the foregoing, Design Consultant shall, based on its evaluations of the Work notify Program
Manager and inspector of record when the Work is completed to the point that, in the opinion of
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the Design Consultant, a notice of completion required by Section 4-3339, Part 1, Title 24 of the
California Code of Regulations may be filed.
2.7.12. Interpretations. The Design Consultant shall, upon request by the Program Manager, issue
interpretations and clarifications of the requirements of the design requirements of the Contract
Documents. Such clarifications and interpretations shall be transmitted to the Program Manager in
writing.
2.7.13. Construction Means, Methods, Safety. The Design Consultant in the course of performing its
other obligations under this Agreement shall report to Program Manager any observed conditions
that render any portion of the Work unsafe; provided, however, that the foregoing obligation shall
not relieve Contractors of their sole responsibility for construction means, methods, techniques,
sequences, procedures or safety precautions and programs in connection with the Work nor create
an affirmative obligation on the part of the Design Consultant to discover safety issues.
2.7.14. Change Orders. The Design Consultant shall prepare Drawings and Specifications as specifically
requested by the Program Manager in connection with the issuance of Field Instructions and
Change Orders and secure approvals thereof by the applicable Governmental Authorities,
including, but not limited to, DSA, in accordance with Applicable Laws prior to the commencement
of the Work thereof. When requested by Program Manager or when necessary to maintain progress
of the construction, Design Consultant shall prepare, submit and obtain approval by DSA of
preliminary change orders, followed promptly by submittal of a formal Change Order. Design
Consultant shall be entitled to compensation for the preparation of Drawings and Specifications in
connection with the issuance of Field Instructions and Change Orders to the extent allowed by
Article 3 of this Agreement. The Design Consultant shall not be entitled to compensation for the
preparation of Drawings and Specifications necessitated by errors, omissions, deficiencies,
ambiguities, conflicts or violations of Applicable Laws caused or created by the Design Consultant
or its Sub consultants.
2.7.15. Record Documents.
.1

.2

.3
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The Design Consultant shall review As-Built prepared and certified by the Contractor in a
format acceptable to the Program Manager and in accordance with the CADD Manual. If
significant discrepancies are noted by the Design Consultant in the course of its review,
the Design Consultant shall return the As-Built to the Contractor, and, following
corrections by the Contractor, return the As-Built to the Program Manager for further
review.
Within six (6) weeks after receipt of Contractor’s complete and corrected As-Built, the
Design Consultant shall, at no additional cost, draft and furnish the District Record
Documents showing the as-built condition of all portions of the Work (including without
limitation the location of electrical, HVAC, plumbing and other lines that may be
diagrammatically represented in the Contract Documents), and one (1) annotated hard copy
of the Specifications and one (1) computer disk in software format acceptable to the
District. The revisions and changes reflected in the As-Built shall be coordinated and
accurately annotated and cross-referenced by the Design Consultant from the contractor
prepared As-Built. Each page of the Drawings and the coverage page of the annotated
Specification shall prominently bear the words "Record Documents."
Record Drawings shall be submitted by the Architect to the District in both hard copy half
size prints, as well as in electronic form. Electronic files shall be submitted in both .PDF
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format and .DWG format. All xrefs used in the Record Drawing .DWG files shall be
bound to each .DWG as a block. Each file, whether .PDF format or .DWG format, shall
be named in coordination with the actual drawing sheet name. (i.e. T-1 Cover
Sheet). Electronic files shall be submitted on a thumb drive and shall be appropriately
labeled.
2.7.16. Title 24 Reports. Design Consultant and its Sub consultants who are in charge of general
observation of the Work shall, in accordance with the provisions of Part 1, Title 24 or the California
Code of Regulations, prepare and file periodic verified reports on forms prescribed by the Division
of State Architect affirming that of his/her own personal knowledge (as defined in California
Education Code 81141 Reports required of architects, engineers and/or inspectors; information
required) the Work performed during the period of time covered by the report has been performed
and materials have been used and installed in every material respect in compliance with the
Drawings and Specifications approved by the Division of State Architect for the Project, together
with such other detailed statements of fact as the Divisions of State Architect may require.
2.8.

PROJECT CLOSE-OUT PHASE
2.8.1.

Close-Out Documents. The Design Consultant shall compile and assemble the Contractor’s closeout documents for delivery to the District, including without limitation, Record As-Built Drawings,
Operations and Maintenance manuals, key schedules and warranties. The Consultant shall prepare
and submit for processing such documentation as required by governmental agencies, including
DSA, in connection with completion of the Work of the Project. Within sixty (60) days of the date
of Final Completion of the Project, Design Consultant shall provide District with a complete
reproducible set of “Record Drawings” which shall be based upon the Contractor’s “As-Built”
drawings showing significant changes between the Work of the Drawings made during
construction, including those incorporated into Change Orders issued under the Construction
Contract, locations of building systems concealed or covered, including without limitation, utility
structures and distribution systems and electrical, mechanical, plumbing and structural systems.
Each sheet of the Record Drawings shall note clearly “RECORD” with the data source, date of
drawing and signature on behalf of Design Consultant. Concurrently with delivery of the
reproducible set of the Record Drawings, the Design Consultant shall deliver to the District
corresponding CADD diskettes of the Record Drawings.

2.8.2.

Warranty Observation. The Design Consultant shall conduct a review of the Work eleven (11)
months after Final Completion for the purpose of observing the condition in the Work. Design
Consultant shall make written recommendations to the District for the correction of any Defective
Work discovered in the course of the Design Consultant's review within fifteen (15) Days after the
date of such review. The Design Consultant shall be accompanied by the Program Manager and
District during its review of the Work. The number of work hours to complete such review and
preparation of written recommendations shall not exceed fifty (50) hours for any single Project,
excluding review and preparation necessitated in whole or in part by errors and omissions in the
services performed by the Design Consultant or its Sub consultants. Hours in excess thereof shall
be compensated as Additional Service only if approved in advance in writing by District.
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2.9.

2.10.

INDEPENDENT REVIEWS
2.9.1.

This Project is subject to independent design reviews conducted by the District and at the District's
expense. The Design Consultant shall participate in these design reviews including without
limitation: Constructability Review and/or Value Engineering of the design documents.

2.9.2.

The Design Consultant shall have an obligation to incorporate into the Design documents any and
all Value Engineering and Constructability Review comments into the Project Design Documents
that are approved and accepted by the District, unless doing so would result in a violation of
Applicable Laws or the Standard of Care. Except as set forth in Article 3, such changes shall be
made with no additional compensation or reimbursement. Should the Design Consultant deem
changes would be a violation of Applicable Laws, they shall immediately notify the District in
writing of code section number and violation.

2.9.3.

District shall have the right, but not the obligation, to have an independent cost estimate conducted
by an estimator designated by the District and at the District’s expense. The Design Consultant
shall be available to answer the estimator's questions regarding the design and to attend meetings
with the estimator as reasonably necessary to reconcile the Design Consultant's estimate with the
independent estimate.

PROJECT SCHEDULE
2.10.1. The Design Consultant shall meet the requirements of the Project Schedule, including without
limitation the dates for completion of each Phase of the Design Consultant's Basic Services for the
Project.
2.10.2. The Design Consultant shall be entitled to an adjustment to the Project Schedule for unavoidable
Delays that are: (i) beyond the Design Consultant's control or its responsibility under this
Agreement and/or (ii) not caused by the fault, negligence or violation of a provision of this
Agreement by Design Consultant or its Sub consultants; provided, however, that as a condition
precedent to its right to an adjustment of a Project Schedule, Design Consultant shall have given
written notice to the Program Manager of the circumstances of such delay within fourteen (14)
Days after such circumstances were first observed by Design Consultant or its Sub consultants.
Failure to provide such written notice may result in a waiver by Design Consultant of any right to
an adjustment to that Project Schedule on account of such circumstances.
ARTICLE 3.
ADDITIONAL SERVICES

3.1.

LIST OF ADDITIONAL SERVICES

Unless otherwise agreed by District, the following constitutes the exclusive list of Additional Services for which
Design Consultant is entitled to Additional Services compensation pursuant to Section 5.3 of this Agreement. The
Additional Services described in this Article 3 are not included in the scope of Design Consultant’s Basic Services
for the Project. Design Consultant shall notify Program Manager prior to providing any such Additional Services
and in no event not later than seven (7) Days after it learns of any circumstance (including, without limitation, any
direction or request by District or Program Manager) that Design Consultant believes may give rise to performance
of Additional Services. The District may in its sole discretion direct the Design Consultant to proceed or not proceed
with all or any portion of Additional Services described in Design Consultant’s written notice.
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3.1.1.

Except as set forth in Articles 1 or 2 as part of Basic Services, provide planning surveys, Site
evaluations, or environmental studies.

3.1.2.

Providing services beyond those provided for in Articles 1 or 2 of this Agreement to investigate
existing conditions or facilities, to make measured drawings thereof, or to verify the accuracy of
drawings or other information furnished by the District or Program Manager.

3.1.3.

Providing planning services for tenant or rental spaces.

3.1.4.

Providing financial feasibility studies or other special studies.

3.1.5.

Preparing revisions to the documents during the Schematic Design, Design Development or
Construction Documents Phases, when these revisions are (i) necessary to implement changes,
additions or deletions to a Building Program that are requested and approved by the District or
Program Manager in writing or (ii) the result of issuance by District or Program Manager of written
directives or instructions that conflict with prior written directives or instructions by District or
Program Manager; (iii) necessitated by the enactment or revision of codes, laws or regulations
where such enactment or revision could not have been reasonably foreseen by Design Consultant;
or (iv) due to the District’s failure to render decisions in a timely manner; provided, however, that
under no circumstances shall the Design Consultant be paid Additional Services compensation to
the extent due to (a) its or its Sub consultant’s errors, omissions, conflicts, ambiguities or violation
of applicable laws; or (b) modifications to the Drawings, Specifications or other Design Documents
prepared by Design Consultant or its Sub consultants in accordance with Paragraphs 2.3.4, 2.4.4,
2.5.7 or 2.6.4 to bring the Construction Cost within the Project Construction Budget.

3.1.6.

Providing services related to future facilities, systems and equipment that are not intended to be
constructed during the Construction Phase or that are not anticipated in a Building Program.

3.1.7.

Providing interior design, equipment planning and other similar services required for or in
connection with the selection, procurement, or installation of furniture, furnishings, and equipment
that are not provided for in the Building Program.

3.1.8.

Providing detailed quantity surveys or inventories of material, equipment and labor.

3.1.9.

Making investigations or taking inventories of materials or equipment, or making valuations and
detailed appraisals of existing facilities.

3.1.10. Providing analyses of owning and operating costs (except as needed to prepare energy calculations,
which are deemed part of Basic Services).
3.1.11. Providing perspective drawings, models and mock-ups, including slides thereof.
3.1.12. Providing services as necessary to correct Defective Work not caused or created by any errors,
omissions, conflicts, ambiguities, or violations of Applicable Laws in the Design Documents
prepared by Design Consultant or its Sub consultants.
3.1.13. Providing extensive assistance in the selection or utilization of any equipment or system; preparing
operation and maintenance manuals; and training personnel for operation and maintenance.
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3.1.14. Providing services for the Project after Final Completion of such Project, except as such services
relate to the Warranty Observation Phase described in Section 2.8 of this Agreement.
3.1.15. Providing services in connection with a pending public hearing, mediation, arbitration proceeding,
or legal proceeding, except where (i) the Design Consultant is party thereto, or (ii) the Design
Consultant is a party to any related proceeding in which Design Consultant is alleged to be
responsible for a Loss that is the subject of such pending public hearing, mediation, arbitration
proceeding or legal proceeding.
3.1.16. Providing services made necessary by the termination of a Contractor, but only to the extent such
services exceed the level of service that would have been provided in the absence of such
termination.
3.1.17. Providing services to make revisions in approved Schematic Design, Design Development or
Construction Documents due to inaccuracy in any surveys, test data or other information provided
by District or Program Manager pursuant to Section 4.2 of this Agreement.
3.1.18. Performance of any Excluded Design Service.
3.1.19. Services for the Warranty Observation Phase in excess of those provided for in Section 2.8, above.
3.1.20. Services in performing revisions to Design Documents as a result of independent reviews to the
extent permitted by Section 2.9, above.
3.1.21. Master Planning services regarding the District projects defined in this Agreement.
3.1.22. Landscaping design services.
3.1.23. Preparation of design and documentation for alternate bid or proposal requests proposed by the
Owner.
3.1.24. Providing the services of special inspectors.
3.1.25. Responding to the Contractor’s requests for information that are not prepared in accordance with
the Contract Documents or where such information is available to the Contractor from a careful
study and comparison of the Contract Documents, field conditions, other Owner-provided
information, Contractor-prepared coordination drawings, or prior Project correspondence or
documentation.
3.1.26. Contractor Substitutions. Providing services in connection with the evaluation(s) or request(s) by
the Contractor to provide substitute or alternative systems, equipment or materials to those
indicated in the Design Documents and making subsequent revisions to the Design Documents and
other documentation resulting therefrom.
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3.2.

DISPUTES
3.2.1.

Notice and Waiver of Compensation by Design Consultant. Except as provided in Paragraph
3.2.2 below, Design Consultant’s failure to notify Program Manager in writing and secure District’s
approval of said Additional Services prior to performing Additional Services shall be deemed a
waiver of Design Consultant’s right to compensation for such Additional Services performed
without written authorization.

3.2.2.

Disputed Additional Services. If a dispute arises as to whether any service constitutes an
Additional Service or a Basic Service, the Design Consultant will nevertheless promptly perform
such services, if requested to do so in writing by the District or Program Manager, in which case
neither District’s nor Program Manager’s request, Design Consultant’s performance nor the
acceptance of such disputed services by the Program Manager or District will constitute or be
deemed to be a waiver on the part of the District or the Design Consultant of its rights with respect
to the appropriate classification of the services rendered.
ARTICLE 4.
DISTRICT RIGHTS AND RESPONSIBILITIES

4.1.

4.2.

ADMINISTRATION
4.1.1.

Responses. District shall promptly respond to Design Consultant’s submittals and requests for
decisions, approvals or information; provided, however, that no failure by District to respond shall
entitle Design Consultant to an adjustment of a Project Schedule unless District has failed to
respond within seven (7) Days to a written notice by Design Consultant to District expressly stating
that a response is overdue and specifically informing District that a response is necessary in order
to avoid a delay to a Project Schedule.

4.1.2.

Specialty Consultants. The District shall furnish the services of Specialty Consultants for design
reviews and other services which the Design Consultant is not required to provide pursuant to
Article 2 of this Agreement.

4.1.3.

Revisions by District. District reserves the right exercised in its sole discretion to revise the
Facilities Master Plan and any Building Program, Project Budget, Project Construction Budget and
Project Schedule and to add to, reduce or revise the list or descriptions of Projects set forth in
Exhibit “F” (if applicable) attached hereto. Design Consultant’s sole and exclusive right to
additional compensation and/or extension of time for such revisions shall be as set forth in this
Agreement.

SURVEYS AND REPORTS
4.2.1.

General. The District shall furnish such structural, mechanical, electrical, chemical, soils and other
tests, inspections and reports as required by Applicable Laws or by the Contract Documents and
which are not required to be furnished by the Design Consultant under this Agreement or by the
Contractor under the Contract Documents.
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4.2.2.

Surveys, Legal Restrictions. If required for the performance of the Design Consultant's services,
the District shall furnish a land survey of the Site, giving (as applicable) grades and lines of streets,
alleys, pavements and adjoining property; rights-of-way, restrictions, easements, encroachments,
zoning, deed restrictions, boundaries and contours of the Site; locations, dimensions and floor
elevations pertaining to existing buildings, other improvements and trees; and information in the
District's possession concerning available service and utility lines, both public and private.

4.2.3.

Geotechnical. The District shall furnish geotechnical data and reports, or employ Specialty
Consultants to provide such data or reports, when reasonably deemed necessary by the Design
Consultant, including test logs, soil classifications, soil bearing values and other data and
information necessary to define subsoil conditions.

4.2.4.

District Expense. The services, information, surveys and reports required by this Article 4 shall be
furnished at the District's expense.

4.2.5.

Reliance on Documents Provided by District. Design Consultant shall be entitled to rely upon
the accuracy and sufficiency of the documents provided by District in performing its obligations
under this Agreement. In the event that the information contained in such documents is found to be
inaccurate, incomplete or insufficient, or in the event that other surveys, data, reports or
information, known or unknown, although available to District, were not provided, even if such
information if disclosed, would have been material to Design Consultant’s performance of this
Agreement, District shall have no liability to Design Consultant, other than for payment for
authorized Additional Services necessary to correct Design Documents. Design Consultant shall
not be entitled to damages for breach of contract.

4.2.6.

District Consultants. Except for the Design Consultants retained by the Design Professional, the
District shall furnish all legal, accounting, insurance and other consulting services as may be
necessary to meet District’s needs for the Project.
ARTICLE 5.
COMPENSATION

5.1.

COMPENSATION. The District shall pay the Design Consultant a total, lump sum, Fixed Fee price of
WRITE OUT DOLLAR AMOUNT ($X,XXX,XXX.00), which shall be apportioned and include the
following:
Basic Services
Specialty Services
Reimbursable Expenses

$AMOUNT
$AMOUNT
$AMOUNT

The Compensation for the Project includes the Design Consultant’s fee, Design Sub consultants’ fees,
personnel expense of the Design Consultant and Design Sub consultants, inclusive of all benefits and
burdens, travel for the personnel of the Design Consultant and Design Sub consultant to and from their
respective offices and: (a) the District Administrative offices; (b) the Site; and (c) travel within the counties
of Los Angeles, Orange, San Bernardino and Riverside, insurance and all other administrative or
overhead costs associated with or arising out of performance of the Basic Services.
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5.2.

CONSTRUCTION PHASE CHANGES. The Compensation for the Basic Services for the Project is not
subject to adjustment unless there are Changes authorized by the District during the Construction Phase of
the Project which are not the result of errors, omissions or other defects in the Design Documents or failures
of the Design Consultant or its Sub consultants to timely and completely perform the Basic Services. If
services of the Design Consultant or its Sub consultants are required in connection with Changes during the
Construction Phase of the Project which do not result from errors, omissions or other defects in the Design
Documents or failures of the Design Consultant or its Sub consultants to timely and completely perform
the Basic Services, the Compensation will be equitably adjusted by an amount equal to the lesser of eight
percent (8%) of the Construction Costs of such Changes or the time of the Design Consultant and/or its Sub
consultants reasonably necessary to provide design and related support services for such Changes multiplied
by the applicable hourly rate(s) set forth in Exhibit A, the Rate Schedule attached hereto. If a Change
during the Construction Phase of the Project is the result of errors, omissions or other defects in the Design
Documents or failures of the Design Consultant or is Sub consultants to timely and completely perform the
Basic Services, services required of the Design Consultant or its Sub consultants in connection with such
Change shall not result in adjustment of the Compensation.

5.3.

REIMBURSABLE EXPENSES. The Compensation for Design Consultant’s Basic Services for the
Project includes all costs and expenses of a non-capital nature reasonably and necessarily incurred by
Design Consultant to perform the Basic Services including without limitation expenses for telephone,
postage, delivery, office supplies, reproduction of plans and prints, photographic film and development and
travel to and from the offices of the Design Consultant and its Sub consultants to the Site, the District’s
Administrative offices and within the counties noted above. Unless expressly authorized in advance by the
District, no payment will be made by the District for expenses or costs of any kind, type or nature.

5.4.

RECORDS. Accurate and detailed records of Reimbursable Expenses pertaining to the Project shall be
maintained in an orderly manner on the basis of generally accepted accounting practices and shall be
available at Design Consultant's office (or at District’s request and expense, shall be brought by Design
Consultant to the College campus) for inspection, auditing and/or copying by Program Manager, District
and its representatives pursuant to Article 7 of this Agreement.

5.5.

ADDITIONAL SERVICES COMPENSATION
5.5.1.

Lump Sum. Prior to performance of any Additional Services not initially authorized for the
Project, Design Consultant and District shall attempt in good faith to negotiate a lump sum amount
for such Additional Services. Monthly payments for those services will be based on progress as
determined by District in the exercise of its reasonable discretion. If the parties fail to negotiate a
lump sum amount prior to the date such Additional Services are first provided, then Design
Consultant’s compensation for such Additional Services shall be as set forth in Paragraph 5.5.2.

5.5.2.

Hourly Rates. If the parties are unable to negotiate a lump sum price for Additional Services and
District instructs Design Consultant to proceed with performance of the Additional Services, then
Design Consultant's compensation shall be computed based on actual employee time expended at
the Hourly Rates set forth in Attachment “A”, without any markup or multiplier. Rates charged by
Sub consultants for Additional Services shall be subject to advance approval by District, which will
not be unreasonably withheld. Authorized Additional Services charged by Sub consultants at rates
that are not so approved in advance by District will be deemed chargeable to District for no more
than the lowest Hourly Rate chargeable by Design Consultant for Additional Services under this
Agreement.
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ARTICLE 6.
PAYMENTS
6.1.

APPLICATIONS FOR PAYMENT
6.1.1.

Allocation of Compensation for Basic Services. The District’s payment of the Compensation for
Basic Services for the Project shall be allocated amongst the various Phases of the Basic Services
as follows:
Architecture and Management
Programming
Interior Design
Landscape Architecture
Civil Engineering
Structural Engineering
MEP Engineering

6.2.

$XXXXX
$XXXXX
$XXXXX
$XXXXX
$XXXXX
$XXXXX
$XXXXX

6.1.2.

Monthly Applications. Design Consultant shall submit an invoice, monthly in duplicate a to
Program Manager and District, on or before the fifteenth (15th) Day of the month, accompanied by
such documentation as required by this Agreement, setting forth in detail the: (i) invoices for
Programming, if any, shall be based upon the percentage of work performed in the previous month
and shall not exceed the total portion of the Compensation apportioned to Programming set forth
in paragraph 5.1, above; (ii) Progress payments for Basic Services shall be based on the percentage
of Basic Services performed in the previous month and shall not exceed the allocated percentage
for each phase of the Basic Services set forth in paragraph 6.1.1, above; (iii) compensation for
authorized Additional Services rendered; and (iv) authorized Reimbursable Expenses incurred and
paid during the previous month.

6.1.3.

Accompanying Documentation. Invoices submitted for payment shall be accompanied by a
detailed summary description of the progress of performance to date, including but not limited to,
phase/task/employee, (a) a description of the status of completion of Basic Services by percent
complete; (b) a description of the percent complete of any Additional
Services and summary
of hours worked; (c) Reimbursable Expenses incurred during the previous 30-Day period of time
accompanied with backup documentation, invoices, receipts and other documentation reasonably
requested, by the District to verify the amounts of Reimbursable Expenses for which
reimbursement is sought for the Invoice submitted for payment.

PAYMENTS
Payments of undisputed sums due shall be made by District monthly within thirty days (30) Days after
receipt by the Program Manager and the District of a proper and timely Invoice. In handling payments
under this Section 6.2, Program Manager is acting as agent for the District and Design Consultant shall
have no direct right of action against Program Manager related to payment or non-payment under this
Agreement.

NAME OF CONSULTANT
Agreement dated: DATE
Total Fee $AMOUNT
PROJECT NAME
ACCOUNTING STRING
MAAS Project #XXXXXX

Pg.25

DESERT COMMUNITY COLLEGE DISTRICT

6.3.

PAYMENT DISPUTES
Notwithstanding any provision of this Agreement to the contrary, if the District shall, in good faith, dispute
the amount due the Design Consultant under any billing invoice submitted by the Design Consultant under
this agreement, pursuant to Civil Code 3320(a), (Contracts for public works of improvement; progress and
final retention payments to prime design professionals; dispute; penalty; nature and application), the
District may withhold from payment to the Design Consultant an amount not to exceed one hundred and
fifty percent (150%) of the disputed amount.
In the event of any good faith dispute as to whether a particular payment or a portion of a particular payment
is owed or not owed by District to Design Consultant under this Agreement, District shall have the right to
do either of the following: (i) make all or part of such disputed payment to Design Consultant without
prejudice to District's right to contest the amount so paid; or (ii) withhold all or a portion of such disputed
payment. Pursuant to Civil Code section 3320(a). Should District withhold all or a portion of any payment
invoiced by Design Consultant, District shall so notify Design Consultant in writing of the reasons
therefore. From and after Design Consultant's receipt of such notice, District and Design Consultant shall
use their good faith efforts to resolve their dispute within 45 days. If District has given such notice, Design
Consultant shall not be entitled to terminate this Agreement or suspend its services hereunder on account
of such nonpayment provided that District makes payment for all undisputed sums. If District chooses to
withhold payments under Clause (ii) of this Section 6.3 and if it is subsequently determined that District
owes an additional payment to Design Consultant, District shall pay such amount to Design Consultant plus
a penalty of 1 1/2 percent for the improperly withheld amount, in lieu of any interest otherwise due, per
month for every month that payment is not made. In any action for the collection of amounts withheld in
violation of this section, the prevailing part is entitled to his or her reasonable attorney’s fees and costs. If
District chooses to proceed under Clause (i) of this Section 6.3 and it is subsequently determined that
District overpaid Design Consultant, Design Consultant shall refund to District the amount of such payment
plus 1 1/2 percent of the amount of the overpayment in lieu of any interest otherwise due, per month from
the date of such overpayment and for every month until refunded.
ARTICLE 7.
DESIGN CONSULTANT'S RECORDS AND FILES

7.1.

RECORDS
7.1.1.

Maintenance of Project Books and Records. Design Consultant and its Sub consultants shall
maintain complete and accurate books and records with respect to services, costs, expenses, receipts
and other information required by the District to verify the scope or charges for any services
provided under this Agreement. Design Consultant and its Sub consultants shall maintain such
records in sufficient detail to permit the District, District’s independent auditors, Program Manager,
or a designee of any of them, to thoroughly evaluate and verify the nature, scope, value and charges
for services performed under this Agreement. All such books and records shall be maintained in
accordance with generally accepted accounting principles and shall be clearly identified and readily
accessible. Such records shall be kept separate from other documents and records unrelated to the
Project for a period of four (4) years after the later of termination of this Agreement or Final
Completion of the Project.

7.1.2.

Audit of Records. The District, District’s independent auditors, Program Manager or their
designees shall have the right to examine and to audit books, records, documents, and other
evidence sufficient to reflect properly all costs and expenses claimed to have been incurred in
Design Consultant’s and its Sub consultants’ performance of this Agreement, including, without
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limitation, verification of the amounts and tasks performed for all time expended that is charged to
District on an hourly basis. Such right to audit shall include inspection at all reasonable times at the
Design Consultant's offices or facilities. In addition, Design Consultant shall, at no cost or expense
to the District, furnish facilities and cooperate fully with the audit. Upon request, Design Consultant
shall provide reproducible copies of books, records and other documents in the possession of
Design Consultant and its Sub consultants that are applicable to this Agreement for reproduction
by the District, Program Manager or their designee.
7.1.3.

Audit Reimbursement. To the extent that an audit by the District, District’s independent auditors,
Program Manager or their designees disclose excess charges inaccurately or improperly attributed
to this Project by the Design Consultant and such audit is subsequently determined to be correct,
Design Consultant agrees to remit the amount of the overpayment to the District, together with
interest thereon at a rate that is the lesser of ten percent (10%) per annum or the maximum rate
allowable by law, within thirty (30) Days after demand. If such audit discloses an overcharge of
five percent (5%) or more of the total amount invoiced to District for any year audited, and such
audit is subsequently determined to be correct, Design Consultant shall pay the actual cost of such
audit, which cost, in the case of audits conducted by District using in house staff, shall be computed
on the basis of two (2) times the direct payroll of the audit staff completing the audit and audit
report.

7.1.4.

Privileged Communications. Design Consultant acknowledges that in the course of its services
under this Agreement it will be necessary for Design Consultant or its Sub consultants to
communicate with the District’s attorneys, including special legal counsels, or receive or perform
work at the request of District’s counsel, and that such work product and communications shall be
protected by the attorney-client and attorney work product privileges and shall be maintained in
confidence by Design Consultant and its Sub consultants, except as authorized in writing by
District’s counsel, or designee.

7.1.5.

Sub consultants. Design Consultant shall include the provisions of this Section 7.1 in all contracts
it enters into with Sub consultants.
ARTICLE 8.
TERM; TERMINATION OF AGREEMENT

8.1.

TERM. This Agreement shall terminate on DATE the Termination Date"). In the event that Project
construction is not completed or the District shall not have issued Final Payment to the Contractor as of the
Termination Date through no fault or neglect of Design Consultant, or its Sub consultants, the Termination
Date shall be extended and Basic Services provided by Design Consultant following the Termination Date
shall be in accordance with the Rate Schedule attached hereto as Exhibit “A”. If Project construction is not
completed by the Termination Date and delayed completion of Project construction is caused in whole or
in part by: (a) the acts, omissions or other conduct of the Design Consultant or any Sub consultant; (b)
delayed review and/or approval by DSA or other government authorities; or (c) acts of God, the Termination
Date shall be extended commensurate with the number of calendar days attributed to (a), (b) and/or (c)
above (“the Extended Duration”). During the Extended Duration, the Design Consultant shall continue to
provide or perform the Basic Services without adjustment of the Compensation.

8.2.

TERMINATION BY DISTRICT
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8.3.

8.2.1.

For Cause. If District determines that Design Consultant has failed to perform in accordance with
the terms and conditions of this Agreement, District may terminate all or part of the Agreement for
cause. This termination shall be effective if Design Consultant does not begin to cure its failure to
perform within ten (10) Days (or longer, if authorized in writing by District) after receipt of a notice
of intention to terminate from District specifying the failure in performance. If a termination for
cause does occur, District will have the right to withhold monies otherwise payable to Design
Consultant resulting from the Design consultant’s cited failure to perform. If the District incurs
additional costs, expenses or other damages due to the negligent failure of Design Consultant to
properly perform pursuant to this Agreement, these costs, expenses or other damages shall be
deducted from the amounts withheld. Should the amounts withheld exceed the amounts deducted;
the balance will be paid to Design Consultant upon Final Completion of the Project. If the costs,
expenses or other damages incurred by District exceed the amounts withheld, Design Consultant
shall be liable to District for the difference. The provisions of this Paragraph 8.2.1 are in addition
to, and not a limitation upon, any other rights and remedies of District under law or in equity.

8.2.2.

For Convenience. District may terminate or suspend performance of all or part of this Agreement
(or of any Project) for convenience and without cause at any time upon ten (10) Days’ written
notice to Design Consultant, in which case District will pay Design Consultant as provided in
Article 5 for all Basic Services and authorized Additional Services performed, and all authorized
Reimbursable Expenses incurred and paid, under and in accordance with this Agreement up to and
including the date of termination. Such payment shall be Design Consultant’s sole and exclusive
compensation and District shall have no liability to Design Consultant for any other compensation
or damages, including without limitation, anticipated profit, prospective losses or consequential
damages, of any kind.

8.2.3.

Deletion of Services. In the event of termination by District, for cause or convenience, of a portion
of the Project, then the Design Consultant’s fixed or maximum compensation for Basic Services
for the portions of Project or services not so terminated shall be equitably adjusted to reflect the
resulting reduction in Design Consultant’s scope of Basic Services.

TERMINATION BY DESIGN CONSULTANT
8.3.1.

Termination of the Agreement. Design Consultant may terminate this Agreement:
.1

.2

8.3.2.

If District fails to make any payment to Design Consultant when due in accordance with
this Agreement and such failure remains uncured for thirty (30) Days after written notice
to District of such default and of Design Consultant's intent to terminate; or
If the Project is abandoned by District for more than sixty (60) consecutive Days, Design
Consultant may terminate this Agreement upon thirty (30) Days' notice to District,
provided District does not reactivate the Project within such thirty (30) Day period. If the
Project is reactivated and this Agreement is still in full force and effect, Design Consultant's
compensation and time for performance shall be equitably adjusted to provide for
reasonable expenses incurred by Design Consultant and delays which are directly
attributable to the interruption and resumption of service.

Payment for Services. In the event of a termination of this Agreement by Design Consultant in
accordance with this Section 8.3, District’s obligation shall be to pay Design Consultant an amount
for its Basic Services, Additional Services and Reimbursable Expenses calculated in accordance
with Paragraph 8.2.2 of this Agreement. Such payment shall be Design Consultant’s sole and
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exclusive compensation and District shall have no further liability or obligation to Design
Consultant for any other compensation or damages, including, without limitation, anticipated
profit, prospective losses or consequential damages, of any kind.
ARTICLE 9.
INDEMNIFICATION AND INSURANCE
9.1.
INDEMNIFICATION
To the fullest extent permitted by law, Design Consultant agrees to defend, indemnify and hold harmless, District,
Program Manager, Board of Trustees, and each of their respective members, officers, employees, agents and
volunteers ["Indemnitee(s)"], through legal counsel reasonably acceptable to District, from any and all losses,
liabilities, claims, damages and costs (other than a loss of allocation of State Funds based on enrollment) arising
out of or attributable, in whole or in part, to the negligent or willful acts, omissions, errors and/or other conduct of
Design Consultant or its Sub consultants, or their respective employees, agents, representatives or independent
contractors.
The Indemnitees shall be entitled to the defense and indemnification provided for hereunder except to the extent
the loss, liability, claim, damage or cost is in part caused or contributed to by the acts or omissions of an Indemnitee;
provided, however, that nothing contained herein shall be construed as obligating Design Consultant to indemnify
any Indemnitee for any loss, liability, claim, damage or cost to the extent resulting from that Indemnitee's negligence
or willful misconduct.
To the fullest extent permitted by law, the District agrees to defend, indemnify and hold harmless, the Design
Consultant, from any and all losses, liabilities, claims, damages and costs arising out of or attributable, in whole or
in part, to the negligent or willful acts, omissions, errors and/or other conduct of the District, and those of the
District’s Trustees, officers, employees, agents and volunteers arising from the Project that is subject to this
agreement; provided, however, that nothing contained herein shall be construed as obligating District to indemnify
any Design Consultant for any loss, liability, claim, damage or cost to the extent resulting from that Design
Consultant's negligence or willful misconduct, omissions, errors and/or other conduct.
9.2.

INSURANCE
9.2.1.

Basic Insurance Requirements. Prior to commencing Work, Design Consultant and each of its
Sub consultants shall procure and maintain insurance at Design Consultant's and its Sub
consultant’s, as applicable, own cost and expense against claims for injuries to persons or damages
to property which may arise from or in connection with the performance of services by Design
Consultant, its agents, representatives, employees, or Sub consultants. Contractor engaged for the
Project referenced in this agreement shall be responsible for obtaining and maintaining Builder’s
Risk insurance to remain in place throughout the construction phase.
.1

Without in any way affecting the indemnity provided in or by Section 9.1, Design
Consultant shall secure before commencement of the Work the types and amounts of
insurance specified in this Section 9.2.

.2

Insurance is to be placed with insurers with a current A.M. Best's rating of no less than AVII unless otherwise approved by District.
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.3

9.2.2.

Each insurance coverage required by this Section 9.2 shall be endorsed to state that
coverage shall not be canceled except after thirty (30) days prior written notice has been
given to District in accordance with the notice provisions of this Agreement.

Minimum Limits of Insurance. Design Consultant and each of its Sub consultants (unless District
shall agree in writing for a different Limit of Insurance for certain sub-consultants) shall obtain
insurance of the types and in the amounts described below:
.1

Commercial General Liability Insurance (CGL) with a limit of not less than $1,000,000
each occurrence/$2,000,000 in the annual aggregate.

.2

Business Automobile Liability Insurance with a limit of not less than $1,000,000 each
accident.

.3

Professional Liability (Errors and Omissions) Insurance with a limit not less than
$1,000,000 per claim/$2,000,000 in the annual aggregate.

.4

Workers' Compensation Insurance as required by the State of California.

.5
Employer's Liability Insurance in the amount of $1,000,000 per accident for bodily injury
or disease.
9.2.2.1.

9.2.3.

Minimum Scope of Insurance.

.1

CGL insurance shall be written on Insurance Services Office form CG 00 01 (or a substitute
form providing equivalent coverage) and shall cover liability arising from premises,
operations, independent contractors, products-completed operations, personal injury and
advertising injury liability assumed under an insured contract (including the tort liability
of another assumed in a business contract), and explosion, collapse and underground
hazards.

.2

Business Automobile Insurance shall cover liability arising out of any automobiles
(including owned, hired and non-owned automobiles). Coverage shall be written on
Insurance Services Office form CA 00 01, CA 00 05, CA 00 12, CA 00 20, or a substitute
form providing equivalent liability coverage. If necessary, the policy shall be endorsed to
provide contractual liability coverage equivalent to that provided in the 1990 and later
editions of CA 00 01.

.3

If the Professional Liability Insurance policy is written on a claims made basis, it shall be
maintained continuously for a period of no less than three (3) years after Final Completion
of the Project, and two (2) additional years if such coverage is available to Design
Consultant. The "retro date" must be shown and must be before the date of execution of
this Agreement by District and Design Consultant.

Deductibles and Self-Insured Retentions. Any deductibles or self-insured retentions in excess of
One Hundred Thousand dollars/no cents ($100,000.00) must be declared to and approved by
District, which approval may be granted or withheld in the sole discretion to District. In the event
that District does not approve of such deductible or self-insured retentions, then at the option of
District, exercised in its sole discretion, either (i) the insurer shall reduce or eliminate such
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deductibles or self-insured retentions as respects District, its officers, officials, employees or
volunteers or (ii) Design Consultant shall provide a financial guarantee satisfactory to District
guaranteeing payment of Losses and related investigation, claim administration and defense
expenses.
9.2.4.

Other Insurance Provisions. The Commercial General Liability and Business Automobile
Liability policies required by this Agreement are to contain, or be endorsed to contain, the following
provisions:
.1

District, its officers, officials, employees, program manager, and volunteers are to be
covered as additional insured with respect to (i) liability arising out of automobiles owned,
leased, hired or borrowed by or on behalf of the insured, (ii) liability arising out of services,
work or operations performed by or on behalf of Design Consultant and its Sub consultants
including materials, parts or equipment furnished in connection with such services, work
or operations and (iii) liability for occurrences, acts or events covered by the Design
Consultant’s CGL policy, using the Insurance Services Office additional insured
endorsement form CG 20 10 or a substitute providing equivalent coverage. District and
other additional insureds mentioned in the Paragraph shall not, by reason of their inclusion
as additional insured, become liable for any payment of premiums to carriers for such
coverage.

.2

For any claims related to this Project, insurance coverage shall be primary as respects
District, its officers, officials, employees and volunteers. Any insurance or self-insurance
maintained by District, its officers, officials, employees or volunteers shall be in excess of
insurance required by this Agreement and shall not contribute with it.

.3

Coverage shall not extend to any indemnity coverage for the active negligence of the
additional insured in any case where an agreement to indemnify the additional insured
would be invalid under Subdivision (b) of Section 2782 of the Civil Code.

9.2.5.

Waiver of Subrogation. For Commercial General Liability, Workers' Compensation, and
Employer's Liability insurance the insurer shall agree to waive all rights of subrogation against
District, its officers, officials, employees, program manager, and volunteers for Losses arising from
activities and operations of an insured in the performance of services under this Agreement.

9.2.6.

Lapse in Coverage. If Design Consultant or any Sub consultant, for any reason, fails to maintain
insurance coverage which is required pursuant to this Agreement, the same shall be deemed a
material breach of this Agreement. District, at its sole option, may terminate this Agreement and
obtain damages from Design Consultant resulting from said breach. Alternatively, District may
purchase such coverage (but has no obligation to do so), and without further notice to Design
Consultant, District may deduct from sums due to Design Consultant any premium costs advanced
by District for such insurance.

9.2.7.

Verification of Insurance. Design Consultant shall furnish District with original certificates and
amendatory endorsements effecting coverage required by this Section 9.2. The certificates and
endorsements for each policy are to be signed by a person authorized by the insurer to bind coverage
on its behalf. The certificates and endorsements shall be on the District's forms or forms approved
by the District or reasonably commercially available. All certificates and endorsements are to be
received and approved by District before work under this Agreement commences. District reserves
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the right to require complete, certified copies of all required insurance policies at any time,
including endorsements affecting the coverage required by these specifications. District shall have
the right to retain a copy of such policy provided that, reasonable steps will be taken by District to
restrict review of such policies to representatives of District, College and Program Manager.
9.2.8.

Duration of Coverage. The insurance coverage required herein shall be maintained without
interruption, for a period of three (3) years after Final Completion of the Work of the Project.

9.2.9.

Sub consultants. Sub consultants shall be required by their sub consulting agreements to maintain
insurance on the same terms and under the same coverage as required of Design Consultant under
this Agreement.
ARTICLE 10.
DISPUTE RESOLUTION

10.1.

RESOLUTION OF CLAIMS. Claims shall be resolved by the parties in accordance with the provisions
of this Article 10, in lieu of any and all rights under the law that either party may have to have its rights
adjudged by a trial court or jury. All Claims shall be subject to the Claims Dispute Resolution Process set
forth in this Article 10, which shall be the exclusive recourse of Design Consultant and District for
determination and resolution of Claims.

10.2.

RESOLUTION OF OTHER DISPUTES. Disputes between District and Design Consultant that do not
constitute Claims shall be resolved by way of an action filed in the Superior Court of the State of California,
County of Riverside, and shall not be subject to the Claims Dispute Resolution Process.

10.3.

CLAIMS DISPUTE RESOLUTION PROCESS
10.3.1. Continuation of Design Consultant Services. Except in the event of the District’s failure to make
undisputed payment of the Compensation due Design Consultant for the Project, notwithstanding
any disputes between District and Design Consultant hereunder or in connection with the Project,
Design Consultant and District shall each continue to perform their respective obligations
hereunder; including the obligation of the Design Consultant to continue to provide and perform
services hereunder pending a subsequent resolution of such disputes.
10.3.2. Direct Negotiation. Designated representatives of District and Design Consultant shall meet as
soon as possible (but not later than ten (10) days after receipt of a written Claim) in a good faith
effort to negotiate a resolution to the Claim. Each party shall be represented in such negotiations
by an authorized representative with full knowledge of the details of the Claim or defenses being
asserted by such party, and with full authority to resolve such Claim then and there, subject only to
the District’s right and obligation to obtain Board of Trustees’ approval of any agreed settlement
or resolution. If the Claim involves an assertion of a right or claim by a Sub consultant against
Design Consultant that is in turn being asserted by Design Consultant against District, then such
Sub consultant shall also have a representative attend such negotiations, with the same authority
and knowledge as just described. Upon completion of the meeting, if the Claim is not resolved, the
parties may either continue the negotiations or either party may declare negotiations ended. All
discussions that occur during such negotiation and all documents prepared solely for the purpose
of such negotiations shall be confidential and privileged pursuant to California Evidence Code
Sections 1119 and 1152.
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10.3.3. Mandatory Mediation. If the Claim remains unresolved after direct negotiations, all claims,
disputes and other matters in controversy between the Design Consultant and the District arising
out of or pertaining to this Agreement shall be submitted for resolution by non-binding mediation
conducted under the auspices of the American Arbitration Association (“AAA”) and the
Construction Mediation Rules of the AAA in effect at the time that a Demand For Mediation is
filed. The commencement and completion of mediation proceedings pursuant to the foregoing is a
condition precedent to either the District or the Design Consultant commencing arbitration
proceedings pursuant to Paragraph 10.3.4 below.
10.3.4. Government Code Claim Requirements. Pursuant to Government Code §930.6, any claim,
demand, dispute, disagreement or other matter in controversy asserted by the Design Consultant
against the District for money or damages, including, without limitation, a Demand for Arbitration,
shall be deemed a “suit for money or damages” and shall be subject to the provisions of Government
Code §§945.4, 945.6 and 946. Notwithstanding the resolution of disputes pursuant to the
arbitration provisions set forth in Paragraph No. 10.3.4, any claim, demand, dispute, disagreement
or other matter in controversy between the Design Consultant and the District seeking money or
damages in excess of $375,000 shall first be presented to the District and acted upon or deemed
rejected by the District in accordance with Government Code § 900, et seq., as an express condition
precedent to the Design Consultant’s commencement of arbitration proceedings.
10.3.5. Arbitration. All claims, disputes or other matters in controversy between Design Consultant and
District arising out of or pertaining to this Agreement which are not fully resolved through the
mandatory mediation set forth in Paragraph 10.3.2 above shall be settled and resolved by binding
arbitration conducted under the auspices of the AAA Construction Industry Arbitration Rules in
effect at the time of the filing of a Demand for Arbitration, as modified herein. The award rendered
by the Arbitrator(s) shall be final and binding upon the District and the Contractor and shall be
supported by law and substantial evidence pursuant to California Code of Civil Procedure §1296.
Any written arbitration award that does not include findings of fact and conclusions of law in
conformity with California Code of Civil Procedure §1296 and Rule R-43 of the AAA Construction
Industry Arbitration Rules shall be invalid and unenforceable. The District and Contractor hereby
expressly agree that the Court shall, subject to California Code of Civil Procedure §§1286.4 and
1296, vacate the award if, after review of the award, the Court determines either that the award is
not supported by substantial evidence or that it is based on an error of law. In connection with any
arbitration proceeding commenced hereunder, the discovery rights and procedures provided for in
California Code of Civil Procedure §1283.05 shall be applicable, and the same shall be deemed
incorporated herein by this reference. If any claim or dispute is asserted by the Contractor, the
Program Manager, the Construction Manager or the District relating to the Project and arising in
whole or in part out of this Agreement, the services provided by or through the Design Consultant
hereunder or the Instruments of Service prepared by or through the Design Consultant, Design
Consultant and District agree that any arbitration proceedings initiated between Design Consultant
and District hereunder shall be consolidated with any arbitration proceedings initiated in connection
with such other claim or dispute with the Design Consultant, the Contractor, the Program Manager
or the Construction Manager. Any arbitration hereunder shall be conducted in the AAA Regional
Office closest to the Site.
ARTICLE 11.
MISCELLANEOUS
11.1.

NON-DISCRIMINATION IN SERVICES
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11.1.1. Design Consultant shall not discriminate in the provision of services hereunder because of race,
color, religion, national origin, ancestry, sex, age, sexual orientation, marital status, AIDS or
disability in accordance with the requirements of Applicable Laws. For the purpose of this Section
11.1, discrimination in the provision of services may include, but is not limited to the following:
.1

Denying any person any service or benefit or the availability of a facility.

.2

Providing any service or benefit to any person which is not equivalent, or in a nonequivalent manner or at a non-equivalent time, from that provided to others.
Subjecting any person to segregation or separate treatment in any manner related to the
receipt of any service.

.3

.4

Restricting any person in any way in the enjoyment of any advantage or privilege enjoyed
by others receiving any service or benefit.

.5

Treating any person differently from others in determining admission, enrollment,
eligibility, membership, or any other requirement or condition which persons must meet in
order to be provided any service or benefit.

11.1.2. Design Consultant shall ensure that intended beneficiaries of this Agreement are provided services
without regard to race, color, religion, national origin, ancestry, sex, age, sexual orientation, marital
status, AIDS or disability.
11.1.3. Design Consultant shall establish and maintain written procedures under which any person,
applying for or receiving services hereunder, may seek resolution from Design Consultant of a
complaint with respect to any alleged discrimination in the provisions of services by Design
Consultant's personnel. At any time any person applies for services under this Agreement, he or
she shall be advised by Design Consultant of these procedures. A copy of such procedures shall be
posted by Design Consultant in a conspicuous place, available and open to the public, in each of
Design Consultant’s facilities where services are provided hereunder.
11.2.

NOTICE FORM AND DELIVERY All notices, demands, or requests to be given under this Agreement
shall be given in writing and conclusively shall be deemed received when received in any of the following
ways:
(i) on the date delivered if delivered personally;
(ii) on the third business day after the deposit thereof in the United States mail, first class postage prepaid,
and addressed as hereinafter provided;
(iii) on the date sent if sent by facsimile transmission with verification of delivery by 5 PM at the recipient’s
location; if verification of delivery is after 5 PM, then delivery shall be deemed effective at 8 AM the
following business day; and
(iv) on the date it is accepted or rejected if sent by certified mail.

11.3.

Notice Recipients. All notices, demands or requests shall include the Contract Number, Project name,
General Ledger No. and date of this Agreement, and shall be addressed to the parties as follows:
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To District at:
Desert Community College District
NAME OF DISTRICT SIGNER
43500 Monterey Avenue
Palm Desert, CA 92260
To Design Consultant at:
NAME OF CONSULTANT
ADDRESS
11.4.

GOVERNING LAW; INTERPRETATION. This Agreement shall be governed and interpreted in
accordance with the laws of the State of California in accordance with its fair meaning and not strictly for
or against the District or Design Consultant.

11.5.

NUISANCE. Design Consultant shall not maintain, commit or permit the maintenance or commission by
its personnel of any nuisance in connection with the performance of services under this Agreement.

11.6.

HAZARDOUS SUBSTANCES. If Design Consultant becomes aware that a Hazardous Substance is on
Site, or on a campus related to the Project that has not been previously identified as requiring remediation
or other action, the Design Consultant shall immediately notify Program Manager in writing describing in
detail the conditions encountered. Design Consultant’s obligation hereunder shall be limited to reporting
Hazardous Substances of which Design Consultant or its Sub consultants acquire actual knowledge. Design
Consultant shall not have an affirmative duty to identify or locate any Hazardous Substance.

11.7.

WAIVER. Provisions of this Agreement may be waived by District only in writing and signed by the Vice
President of Administrative Services stating expressly that it is intended as a waiver of specified provisions
of the Agreement. A waiver by either party to this Agreement of any breach of any term, covenant, or
condition contained herein shall not be deemed to be a waiver of any subsequent breach of the same or any
other term, covenant, or condition contained herein whether of the same or a different character.

11.8.

NO THIRD PARTY RIGHTS. Except for the indemnity and insurance requirements of Article 9 herein,
nothing contained in this Agreement is intended to make any person or entity who is not a signatory to this
Agreement a third party beneficiary of any right, obligation or cause of action created by this Agreement,
by operation of law, or conduct of the parties.

11.9.

CUMULATIVE RIGHTS; NO WAIVER. Duties and obligations imposed by this Agreement and rights
and obligations hereunder are in addition to and not in lieu of any imposed by or available at law or in
equity. No action or failure to act by District or Design Consultant hereunder shall be deemed a waiver of
any right or remedy afforded hereunder or acquiesce or approval of any breach or default by the other.

11.10. ENTIRE AGREEMENT. This Agreement represents the entire Agreement with District and Design
Consultant for furnishing of services to the Project and supersedes all prior negotiations, representations or
agreements, either written or oral, and may be amended only by written instrument signed by both District
and Design Consultant, and formally approved or ratified by the Board of Trustees.
11.11. SEVERABILITY. In case any provision of this Agreement is held to be invalid, illegal or unenforceable,
the validity, legality and enforceability of all remaining provisions shall not be affected.
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11.12. SUCCESSORS AND ASSIGNS. This Agreement shall be binding upon District and Design Consultant
and their respective successors and assigns. Neither the performance of this Agreement nor any part thereof,
nor any monies due or to become due hereunder, nor any claim hereunder, may be assigned by Design
Consultant without the prior written consent and approval of District, which may be granted or withheld in
District's sole discretion.
11.13. CONFIDENTIALITY. Design Consultant shall treat all confidential information and data identified as
confidential and furnished to it by District or Program Manager or any other Project Team member or
otherwise obtained or prepared by Design Consultant concerning the Project as strictly confidential and
shall not disclose any of the same to any other person or entity unless required to do so in connection with
Design Consultant's performance of this Agreement or any governmental filings or applications. Design
Consultant shall not engage in or permit any public references or statements to the Project, District or
Design Consultant's services hereunder, including, without limitation, referring to the same in advertising
or promotional brochures or materials or granting interviews to broadcast, print or other media, without the
prior written consent of District, which may be granted or withheld in the sole discretion of the District.
Nothing herein shall be interpreted as limiting Design Consultant’s rights under California Education Code
Section 71025 (b), including, without limitation, the right to make any true and accurate statement in the
course of stating his/her experience or qualifications for any professional or business credit or employment.
Design Consultant shall instruct all of its employees of this obligation and shall use its best efforts to ensure
full compliance in compliance with this Article 11.13. The provisions of this Article 11.13 shall survive
any termination of this Agreement.
11.14. INDEPENDENT CONTRACTOR. Design Consultant is and shall at all times remain as to the District
a wholly independent contractor. Neither the District nor any of its agents shall have control over the
conduct of Design Consultant or any of Design Consultant’s officers, agents or employees, except as herein
set forth. Design Consultant shall not, at any time, or in any manner, represent that it or any of its agents or
employees are in any manner agents or employees of the District.
11.15. FAIR EMPLOYMENT PRACTICES/EQUAL OPPORTUNITY ACTS. In the performance of this
Agreement, Design Consultant shall comply with all applicable provisions of the California Fair
Employment Practices Act (California Government Code Sections 12940-48) and the applicable equal
employment provisions of the Civil Rights Act of 1964 (42 U.S. C. 200e -217), whichever is more
restrictive.
11.16. PERMITS AND LICENSES. Design Consultant, at its sole expense, shall obtain and maintain during the
term of this Agreement, all required business and professional permits, licenses and certificates necessary
for Design Consultant to perform its services.
11.17. CONFLICTS OF INTEREST. Design Consultant agrees not to accept any employment or representation
during the term of this Agreement which is or may likely make Design Consultant “financially interested”
(as provided in California Government Code Sections 1090 and 87100) in any decision made by the College
or District on any matter in connection with which Design Consultant has been retained pursuant to this
Agreement.
11.18. Marginal Headings; Captions. Marginal Headings; Captions. The titles of the various Paragraphs of
the Agreement are for convenience of reference only and are not intended to and shall in no way enlarge or
diminish the rights or obligations of Design Consultant and District hereunder.
11.19. EXHIBITS. The following Exhibits are attached hereto and incorporated herein by this reference
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Exhibit "A" (1) - Scope of Services and Hourly Rates Schedule
Exhibit "B" - Key Personnel and Project Representative (Design Consultant provided)
Exhibit "C" - Site Description (Owner provided)
Exhibit "D" - Estimated Project Construction Cost (Design Consultant provided)
Exhibit “E" - List of Project(s) (Design Consultant provided)
Exhibit “F" - Project Schedule (Design Consultant provided)
Exhibit “G" - Building Site
Exhibit “H" - Estimate Format (Design Consultant provided)
Exhibit “I” - Energy Standards and Sustainable Guidelines
Exhibit “J” - Certification Re Financial Relationship Disclosure (Design Consultant)

11.20.

DEFINITIONS
11.20.1. Acceptance. The point that the Work is accepted by the Board of Trustees. Acceptance shall not
constitute evidence or confirmation of Substantial Completion or Final Completion if in fact the
Work is not Substantially Complete or Finally Complete on the date of such Acceptance.
11.20.2. Addendum, Addenda. Written or graphic information (including, without limitation, Drawings
or Specifications) prepared and issued prior to the receipt of the Contractor's Bid for the Project,
which modify or interpret the Bid Documents by additions, deletions, clarifications or
corrections.
11.20.3. Applicable Laws. All applicable federal, state and municipal laws, statutes, building codes,
ordinances and regulations of Governmental Authorities having jurisdiction over the Project,
Work, Site, District, Design Consultant or College, including, without limitation, Environmental
Laws and all ordinances, rules and regulations enacted by the District.
11.20.4. As-Built. The documents prepared by Contractor, and subject to review and reasonable
verification and approval by Design Consultant, showing the condition of the Work of the Project
as actually built, including, without limitation, the locations of mechanical, electrical, plumbing,
HVAC or similar portions of the Work that are shown diagrammatically in the Contract
Documents.
11.20.5. Bid Documents. The following collection of documents prepared and issued for the purpose of
soliciting Bids for construction of Work: (i) Notice Inviting Bids; (ii) Instructions to Bidders; (iii)
Blank Bid Form; (iv) Construction Contract between the District and the Contractor; (v) General
Conditions; (vi) Specifications; (vii) Plans and Drawings; (viii) Addenda; and (ix) reports,
supplements, attachments, modifications and exhibits attached to the documents listed in Clauses
(i) through (ix), above.
11.20.6. Bond Program. The Series C, Desert Community College District, Proposition B Bond Program.
11.20.7. Building Program. The District-approved written statement of District's design objectives,
constraints and criteria, including space requirements and relationships, flexibility and
expandability, special equipment and systems, Site requirements and performance criteria. The
District reserves the right during the Term of this Agreement to modify the Building Program or
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portions thereof in the sole and exclusive discretion of the District. The Design Consultant will
be notified in writing of modifications to the Building Program.
11.20.8. CADD Drafting Manual. The manual developed by the Program Manager and provided to the
Design Consultant pursuant to this Agreement, setting forth the basic requirements for production
and use of electronic files to be followed by the Design Consultant during the design and
construction of the Project.
11.20.9. Change Order. A written instrument signed in accordance with the requirements of the General
Conditions of a construction contract, describing an adjustment in the Contract Sum or Contract
Time, or both. The term “Change Order” encompasses both mutually executed and unilaterally
issued Change Orders.
11.20.10. College/District Committees. Those committees involved with the Bond Program, including,
without limitation, the following: District Citizens’ Oversight Committee, applicable College
Committees and Bond Steering Committee.
11.20.11. Construction Contract. A written contract executed between District and Contractor for
construction of a portion or all of the Work of the Project or a collection of Projects.
11.20.12. Construction Costs. The total costs to construct those elements of the Project designed or
specified by Design Consultant. Construction Costs do not include any of the following: (i) the
cost of professional services to be rendered by Design Consultant, Sub consultants, Specialty
Consultants, Construction Manager or Program Manager; (ii) land acquisition costs; (iii) finance
costs; (iv) District’s administrative costs; and (v) legal fees and costs.
11.20.13. Contract Documents. Without limitation, the following collection of documents that are
anticipated to be designated as the Contract Documents governing a Contractor’s performance of
the Work of the Project: (i) Prequalification Documents (if applicable); (ii) executed Construction
Contract between District and Contractor ; (iii) Notice Inviting Bids; (iv) Instructions to Bidders;
(v) Addenda; (vi) Contractor's Bid; (vii) General Conditions; (viii) Specifications; (ix)
Performance and Payment Bonds; (x) insurance forms; (xi) Plans and Drawings; (xii)
Modifications; (xiii) reports listed in the Bid Documents; (xiv) Change Orders; (xv) Field
Instructions; (xvi) Project Labor Agreement; and (xvii) supplements, attachments and exhibits
attached to the items listed in Clauses (i) through (xvi), above.
11.20.14. Contract Time. The total number of days set forth in a Construction Contract within which
Substantial and/or Final Completion of the Work of the Project must be achieved by Contractor,
including approved extensions of time permitted under the terms of the Contract Documents.
11.20.15. Contractor. An individual or firm under contract with District to serve as the general contractor
for construction of all or a portion of the Work of the Project.
11.20.16. Day. Whether capitalized or not, unless otherwise specifically provided, means calendar day,
including weekends and legal holidays.
11.20.17. Defective Work. Work by a Contractor that is unsatisfactory, faulty, omitted, incomplete,
deficient or does not conform to Applicable Laws, the Contract Documents, the directives of
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District, Design Consultant or the Inspector of Record or the requirements of any inspection,
reference standard, test, code or approval specified in the Contract Documents.
11.20.18. Delay. Whether capitalized or not, includes any circumstances involving disruption, hindrance
or interference in the performance of the Work of the Project.
11.20.19. Design and Construction Project Team. The following Project Team members: District,
Program Manager, Inspectors of Record, Contractors, Subcontractors, Design Consultants, Subconsultants, Specialty Consultants and Separate Contractors.
11.20.20. Design Costs. The costs to District for conceptual, schematic, design development, construction
documents and construction administration services required for completed design, engineering,
administration and management by Design Consultant and Specialty Consultants.
11.20.21. Design Documents. All plans, drawings, tracings, specifications, programs, reports, calculations,
models and other material containing designs, specifications or engineering information prepared
by Design Consultant and Specialty Consultants including, without limitation, computer aided
design materials, electronic data files, files and paper copies.
11.20.22. Drawings. The graphic and pictorial portions of the Contract Documents prepared by Design
Consultant and other Specialty Consultants showing the design, location and dimensions of the
Work, including plans, elevations, details, schedules and diagrams. The term "Drawings" may be
used interchangeably with "Plans.”
11.20.23. Environmental Laws. Without limitation, any applicable federal, state or local laws, ordinances
or regulations relating to the environment, health and safety, Hazardous Substances (including,
without limitation, the use, handling, transportation, production, disposal, discharge or storage
thereof) or to industrial hygiene or the environmental conditions on, under or about the Site,
including, without limitation, soil, groundwater and indoor and ambient air conditions, including,
without limitation, the following: Comprehensive Environmental Response, Compensation and
Liability Act of 1980, as amended (42 U.S.C. §§ 9601-9675), the Resource Conservation and
Recovery Act, as amended (42 U.S.C. §§ 6901-6992k), the Hazardous Materials Transportation
Act, as amended (49 U.S.C. § 1801 et seq.), the Federal Water Pollution Control Act, as amended
(33 U.S.C. §§ 1251-1307), the Clean Air Act, as amended (42 U.S.C. §§ 7401-7671et seq.), the
Toxic Substances Control Act, as amended (15 U.S.C. §§ 2601-2692), the Residential LeadBased Paint Hazard Reduction Act of 1992 (Title X), 15 U.S.C. §§ 2681-2692 and also 42 U.S.C.
§§ 4851-4856, the Lead Based Paint Poisoning Prevention Act, 42 U.S.C. §§ 4821-4846, the
Indoor Radon Abatement Act, 15 U.S.C. §§ 2661-2671, and the Safe Drinking Water Act
Amendments of 1996, Pub L. No. 104-182, 110 Stat. 1613 (1996) and all similar federal, state
and local statutes and regulations.
11.20.24. ENR Index. The construction cost index as published in the Engineering News-Record by the
McGraw-Hill Publishing Company or its successors.
11.20.25. Estimate of Project Construction Costs. Design Consultant’s written estimate of the
Construction Costs for the Project.
11.20.26. Facilities Master Plan. The master plan showing where the improvements are proposed to be
located for all Projects at the College (including, without limitation, Non-Bond Projects and
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Composite Projects) and specifying, where appropriate, approximate square footages, building
footprints and infrastructure (outside plant) that comply with Applicable Laws.
11.20.27. Field Order. A written instrument signed in accordance with the requirements of the General
Conditions that directs a Contractor’s performance of Work in one of the following categories:
(i) over which there is a dispute as to whether the Work is or is not extra work; or (ii) involving
extra work which is to be performed without adjustment to the Contract Sum or Contract Time
or before agreement on all terms of a Change Order.
11.20.28. Final Completion, Finally Complete. The terms “Final Completion" and “Finally Complete”
refer, with respect to the Work of the Project or a portion of the Work designated by District, to
the point at which: (i) the entirety of such Work is fully completed, including all minor corrective,
or “punch list,” items; (ii) a permanent and unconditional certificate of occupancy for the entirety
of such Work has been delivered to District; (iii) all documents required to be submitted by
Contractor as a condition of Substantial or Final Completion of such Work have been submitted,
(including, without limitation, warranties, guarantees and other Record Documents); (iv) the
entirety of such Work and related areas of the Site have been thoroughly cleared of all
construction debris and cleaned in accordance with the requirements of the Contract Documents,
including, but not necessarily limited to, the following: removal of temporary protections;
removal of marks, stains, fingerprints and other soil and dirt from painted, decorated and naturalfinished woodwork and other Work; removal of spots, plaster, soil and paint from ceramic tile,
marble and other finished materials; all surfaces, fixtures, cabinet work and equipment are wiped
and washed clean and in an undamaged, new condition; all aluminum and other metal surfaces
are cleaned in accordance with recommendations of the manufacturer; and all stone, tile and
resilient floors are cleaned thoroughly in accordance with manufacturer’s recommendations and
buff dried by machine to bring the surfaces to sheen; and (v) all conditions set forth in the
Contract Documents for Substantial and Final Completion of such Work have been, and continue
to be, fully satisfied.
11.20.29. Hazardous Substance. The term "Hazardous Substance" refers to, without limitation, the
following: (i) any chemical, material or other substance defined as or included within the
definition of "hazardous substances," "hazardous wastes," "extremely hazardous substances,"
"toxic substances," "toxic material," "restricted hazardous waste," "special waste" or words of
similar import under any Environmental Law, including, without limitation, the following:
petroleum (including crude oil or any fraction thereof), asbestos, asbestos-containing materials,
polychlorinated biphenyls ("PCBs") and PCB-containing materials, whether or not occurring
naturally, or (ii) any substance that because of its quantity, concentration or physical or chemical
characteristics poses a significant present or potential hazard to human health and safety or to the
environment, and which has been determined by any Governmental Authority to be a hazardous
waste or hazardous substance.
11.20.30. Inspector of Record. A Division of State Architect certified inspector for the Project pursuant
to the Field Act (California Education Code, Section 81130.3 et seq.) and California Code of
Regulations.
11.20.31. Key Personnel. Those individuals listed in Exhibit “D” to this Agreement, and any additions or
replacements thereto approved by District and Program Manager whose personal performance of
services is considered of the essence to this Agreement.
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11.20.32. LEED™. Leadership in Energy & Environmental Design, an application described in the
Sustainable Building Guidelines.
11.20.33. Master Files Archives System. The master filing system prepared by Program Manager
whereby all documents (electronic and hard copy) are stored for ready access by authorized
Project Team members or auditors of District.
11.20.34. Master Project Schedule. The schedule prepared by the CPM, and reviewed by the Program
Manager setting forth the schedule for design and construction of the Projects identified in said
schedule.
11.20.35. Plans. The graphic and pictorial portions of the Contract Documents prepared by Design
Consultant and its Specialty Consultants showing the design, location and dimensions of the
Work, including drawings, elevations, details, schedules and diagrams. The term "Plans" may be
used interchangeably with "Drawings."
11.20.36. Program Design Standards. A manual developed for the District, and provided to the Design
Consultant pursuant to this Agreement setting forth the basic requirements for quality assurance
and quality control to be followed by the Design Consultant for the design and construction of
the Project.
11.20.37. Program Manager. The Project Team member responsible for management, oversight and
supervision of all aspects relating to the implementation of the Bond Program. At this time, the
Program Management Firm is MAAS Companies.
11.20.38. Program Management Plan. The plan prepared by Program Manager for overall management,
administration and oversight of the Bond Program.
11.20.39. Project Budget. The District's written statement of funds available to pay for Project Costs, as
developed by District and Program Manager.
11.20.40. Project Construction Budget. That portion of a Project Budget that sets forth the District’s
budget for Construction Costs.
11.20.41. Project Costs. The total of all Design Costs, Construction Costs, Specialty Consultants Costs,
and other Project-related costs (such as, but not limited to, personnel relocation and temporary
facilities costs, fixtures, furniture and equipment (if required)). Project Costs do not include (i)
costs and fees of Program Manager; (ii) land acquisition costs; (iii) finance costs; (iv) District
administrative costs; or (v) legal fees and court costs.
11.20.42. Project Representative. That person named in Exhibit “B” or his/her replacement, identified by
Design Consultant to act on their behalf with the authority set forth in Paragraph 1.4.5 of this
Agreement.
11.20.43. Project Safety Plan. The plan prepared by CPM setting forth the safety policies, procedures and
forms to be followed and used by Design Consultant and others in connection with the
construction of the Project.
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11.20.44. Project Schedule. See Exhibit “F” for sample outline format. A detailed schedule prepared by
Design Consultant pursuant to Paragraph 2.1.4 of this Agreement depicting in detail the Design
Consultant’s proposed schedule for performance of its Basic Services that strictly complies with
the time periods set forth in the Master Project Schedule. References in this Agreement to a
“Project Schedule” shall be deemed to mean a Project Schedule as adjusted for extensions of time
permitted by Section 2.10 of this Agreement. No other adjustments to a Project Schedule are
permitted.

11.20.45. Schedule of Values. A detailed, itemized breakdown of the Construction Contract Sum, which
provides for a fair and reasonable allocation of the dollar values to each of the various parts of
the Work of the Project.

11.20.46. Sub consultant. A person or firm that has a contract with Design Consultant to perform a portion
of the services covered by this Agreement.

11.20.47. Submittal. Shop drawings, detailed designs, samples, exemplars, product data, fabrication and
installation drawings, lists, graphs, operating instructions, and other similar documents required
to be submitted by a Contractor under the Contract Documents.

11.20.48. Substantial Completion, Substantially Complete. The terms “Substantial Completion” and
“Substantially Complete” refer to the point at which the Work of the Project, or any portion
thereof designated by District, is: (i) sufficiently and entirely complete in accordance with
Contract Documents so that such Work can be fully enjoyed and beneficially occupied and
utilized by College for its intended purpose (except for minor items which do not impair College's
ability to so occupy and use such Work); (ii) receipt by District of all permits and certificates
(such as, but not necessarily limited to, a certificate of occupancy) required to occupy and use
the Project; and (iii) all systems included in the Work of the Project are operational as designed
and scheduled, all designated or required governmental inspections and certifications have been
made and posted and instruction of District’s personnel in the operation of the systems has been
completed.

11.20.49. Sustainable Building Guidelines. Guidelines for sustainable building principles, standards and
processes, and related design procedures, criteria and standards developed for the District as set
forth in the Program Design Standards.

11.20.50. Work. All labor, materials, equipment, services, permits, licenses and taxes and all other things
necessary for a Contractor to perform its obligations under the Contract Documents, including,
without limitation, any changes, additions or deletions requested by District, in accordance with
the Contract Documents and all Applicable Laws. The Work may constitute the whole or a part
of the Project or the Project.
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11.21. APPLICATION OF DEFINITIONS
Definitions of terms that are phrased in the singular shall be deemed to include the plural, and vice versa,
where appropriate to the context or circumstances. Capitalized terms not defined herein and defined in the
General Conditions shall have the meanings assigned to them in the General Conditions.

IN WITNESS WHEREOF, the parties hereto have made and executed this Agreement, on the day and
year first above written.
DESERT COMMUNITY COLLEGE
DISTRICT

NAME OF CONSULTANT

________________________________
SIGNER
TITLE OF SIGNER

________________________________
SIGNER
TITLE OF SIGNER

EIN #
Affix Corporate Seal Here
(if applicable)
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